ASTRA

HERE TO STAY

PO Box 1
Pacific Palms NSW 2428

1 March 2023

Response to the NSW Independent Planning Commission
Legal query

Dear Commissioners,

We refer to the question on notice set out in your letter dated 20 February 2023.

QUESTION ON NOTICE: Could Byron ASTRA please confirm whether the
excerpted text on slide 15 of their PowerPoint presentation to the Commission
(copied below) applies to non-hosted short-term rental accommodation covered
by the category of exempt development established under Division 2, Part 6 of
the State Environmental Planning Policy (Housing) 2021, or only to development
requiring and approved under a development consent?

“Where, by reason of an existing development consent, there is an existing right to
use a dwelling for short term occupation, the amendments to the ARH SEPP do not
legally have the effect of restricting that right. Nor is there anything eise in the STRA
Initiative that would operate to confine such existing rights of use to any limited
number of days per year”.

The answer to that question, with some additional commentary, is as follows:

The statement applies only to development approved under a development consent. The point
being that, where such development consent authorises development for the purposes of
STRA, the regulatory framework established under Division 2, Part 6 of the State Environmental
Planning Policy (Housing) 2021 (Housing SEPP) does not operate to limit the rights conferred
under the consent to carry out that development including by limiting the number of days per
year that the development can be carried out.






It was anticipated that the existence of a means of obtaining development consent for STRA
that does not constitute exempt development would somewhat ameliorate the otherwise
onerous impacts of the STRA framework. The difficulty with this approach is that in at least
some Local Government Areas (LGAs), including the Byron LGA, development for the purposes
of STRA is an innominate prohibited use in each of the residential zones (R2, R3 and R5)
established under the Byron Local Environmental Plan 2014.

This means that, within the Byron LGA, there is no means of obtaining development consent for
STRA which is not exempt development. It is a strange outcome that development for the
purposes of STRA for up to 180 days per year in a “prescribed area” under the Housing SEPP
could be exempt development (ie development with minor impacts: see Section 1.6(2) of the
EP&A Act) but that STRA for a single additional day would be prohibited entirely.

If the STRA framework is to be retained in the Byron LGA (which, to be clear, is not ASTRA's
preferred position having regard to the issues outlined above) then the Housing SEPP ought to
be amended to provide that STRA is permissible with consent within residential zones. This
would somewhat ameliorate the harsh impacts of the regime and facilitate a more nuanced
approach to determining whether a dwelling should be used for STRA beyond any 180 day per
annum letting cap based on an assessment of the particular facts pertaining to that dwelling.

Another difficulty with the STRA framework is that its practical outcomes would likely be the
opposite of what it is trying to achieve. Under the Housing SEPP, a dwelling can be used for
STRA for up to 180 days per year excluding any periods of 21 days or more when the dwelling
is let to a single person. That is, the pattern of STRA letting for a particular year is likely to be
piecemeal in nature. A property might, for example, be let for the whole of the summer (say 90
days) and then let out sporadically for another 90 days over the remainder of the year. It is
difficult to see how a dwelling used for STRA in this way could practically be used for a
non-STRA use for the balance of the year. Any such uses will, of necessity, be short term in
nature, and thus directly antithetical to the objectives of the STRA framework.

Yours sincerely

Colin Hussey

Chairman - ASTRA Byron





