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In line with the Local Environmental Plan Making Guideline (the Guideline), this application contains 
the following information:   
 
Copy of the Planning Proposal and Supporting Information as Submitted to the Gateway 

▪ Planning Proposal Application Form 
▪ Proponent Planning Proposal Report 
▪ Appendix 1 - Urban Design Report 
▪ Appendix 2 - Social and Community Needs Assessment 
▪ Appendix 3 - Statement of Heritage Impact  
▪ Appendix 4 - Arboricultural Impact Assessment 
▪ Appendix 5 - Parking and Traffic Impact Assessment 
▪ Appendix 6 - Preliminary Site Investigation 
▪ Council Planning Proposal  
▪ Affordability Housing Feasibility Analysis (Hill PDA) 
▪ Consultancy Report (John Virtue Valuers) 

 
Justification for the Strategic and Site Specific Merit 
The strategic and site specific merit justification in support of the PP is provided below.   
 
Strategic Merit  

Greater Sydney Region Plan 

The Greater Sydney Region Plan, A Metropolis of Three Cities (the Plan) sets a 40-year vision (to 2056) 
where the people of Greater Sydney live within 30 minutes of their jobs, education and health facilities. 
The Plan has been prepared concurrently with Future Transport 2056 and State Infrastructure 
Strategy 2018-2038 to align land use, transport and infrastructure outcomes for Greater Sydney. The 
Plan envisages Sydney as a metropolis of three (3) cities, including: 
 

▪ The Western Sydney Parkland City; 
▪ The Central River City; and 
▪ The Eastern Harbour City. 

 
The subject site is located within the Eastern Harbour City and in proximity to the Strategic Centre of 
Bondi Junction.  
 
The proposal meets the following relevant objectives of the Greater Sydney Plan: 
 

▪ A City for People – The proposal seeks to deliver housing that is sympathetic with the adjoining 
and nearby development and retains the landscape features of the subject site. The 
revitalisation works will provide opportunity for uses that establish a housing typology that will 
provide for the needs of local community.  

▪ Housing the City – This Planning Proposal will facilitate increased residential accommodation 
in a highly accessible location, which supports the objective to provide a greater housing 
supply. The proposal seeks to provide 7 dwellings which will contribute to the housing targets 
mandated by the GCC.  

▪ A City of Great Places - The size of the site only affords limited opportunity to create a medium 
density development in a natural setting, with unique points of difference that create a sense 
of community including, access to public transport and public recreation areas and 
surrounding area as well as contributing to the character of the existing heritage precinct. 

▪ A City in its Landscape – The proposal provides the opportunity to retain and enhance the 
quality of landscaping on the subject site allowing the community to experience an improved 
environmental outcome. The proposal would reserve areas of the site for communal and 
private open spaces incorporating high quality landscaping. 
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The proposal will also result in a housing typology that differs from the dominant housing type 
in the Bondi Junction area, being residential flat buildings. The introduction of additional 
multi-dwelling housing/terrace style development will provide for additional housing options 
in the market.  

 
Priority H4 - Improve liveability, sustainability and accessibility through high quality 
residential design. 

 
Future development will achieve high quality design and sustainability standards to ensure it 
is resilient and can be adapted for a range of needs in accordance with the requirements of 
SEPP Sustainability and the requirements of Waverley Council’s LEP and DCP.  

 
Priority H5 - Ensure new development is consistent with the desired future character. 

 
The WLHS identifies that where the character of an area is highly valued, there are 
opportunities to maintain or enhance that character for the enjoyment of existing and future 
residents, workers and visitors. 

 
As outlined in the Statement of Heritage Impact: 
 

▪ The planning proposal would engender a neutral heritage impact to the heritage 
significance of the Botany Street HCA and would ensure that a future development 
would be sympathetic to the existing and desired future character of the Botany Street 
HCA.  

▪ The concept drawings for a potential future development at the subject site would 
adopt a form, scale and materiality that would be in keeping with the generality of the 
terrace style and semi-detached housing evident in the nearby heritage items, and 
Botany Street HCA.  

▪ The proposed changing of the zoning to R3 would provide the opportunity for 
sympathetic, infill development at the site to reflect the current R3 zoning of the 
Botany Street HCA and nearby heritage items.  

▪ Materials and colours that link the future development with the existing heritage fabric 
the site would, in Heritage 21’s opinion, ensure that the future development would be 
sympathetic to the HCA while acknowledging the heritage item.  
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Site Specific Merit 
 
The existing telecommunications facility has come to the end of its functional life. As a result of changes 
in technology, the telecommunications infrastructure is now only needed to occupy a small portion of 
the eastern part of the subject site. The former Telstra building on the subject site has been 
decommissioned.  
 
Waverley Council have recently approved a Development Application (DA-63/2023) for Torrens Title 
subdivision of 1 Lot into 2 Lots at the subject site. This subdivision has not yet been registered. The 
subdivision has the effect of allowing the site to be divided to reflect the intended uses going forward 
i.e., the eastern portion of the subject site will maintain the SP2 Telecommunications Facility zone, and 
the western portion of the subject site will be zoned R3 Medium Density Residential, consistent with 
the surrounding area.  
 
The PP seeks to explore the rezoning of the portion of the subject site that will not contain any 
telecommunications infrastructure (proposed Lot 1) from the existing SP2 Infrastructure 
(Telecommunications) zone to R3 Medium Density Residential, consistent with the zoning of adjoining 
and surrounding land.   
 
In addition to the proposal to change the zone and having regard for the intended future use for 
residential purposes, the following map in the WLEP2012 will also need to be amended to be consistent 
with the adjoining residential land: 
 

▪ Minimum Lot Size (232m2) 
 
The subject site contains a telecommunications tower (at the eastern end of the subject site) which is 
a locally listed heritage item known as ‘Telecommunication Tower’ (No. I166) under Schedule 5 of 
WLEP2012. 

The heritage item was constructed in 1970 and is described by the NSW State Heritage Inventory as: 

Telecom Australia radio telephone terminal, said to be located on the highest point of the 
municipality, and a major landmark.  Significant technology and a symbol of Waverley's 
place in the communications network. The tower is 82m high and supports radio systems for 
telephone, television and data services. 

 
The telecommunications tower has been approved for replacement under DA 79/2020 and the 
subsequent modification DA 79/2020/A. The telecommunications tower was approved for removal 
following consideration of the structure’s integrity and relative safety concerns and was removed in 
April 2024. The replacement monopole structure has already been erected on site.  
 
An amendment to the heritage listing is requested to remove the listing from the part of the site 
proposed to be rezoned for residential use.  
 
The subject site is also identified within a heritage conservation area, Botany Street Conservation Area 
(C3). Detailed consideration of the heritage matters associated with the PP is provided within a 
Statement of Heritage Impact.   
 
The subject site is adjacent to numerous medium density residential terrace style developments. To the 
east of the site is a former Anglican Church, Waverley Park, and Waverley College. To the south of the 
site is Elizabeth Hunter Lodge and Uniting War Memorial Hospital.  
 
Several bus stops are located within 100m of the subject site. The zoning of surrounding area is 
predominately R3 Medium Density Residential, and SP2 Infrastructure. The subject site is located 
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approximately 6km south east of Sydney CBD, 9km north east of Sydney airport and 2km west of Bondi 
Beach. 
 
In relation to the suitability of the site for the proposal:  
 

▪ The site is extremely well located within an existing town centre, adjacent to Lindfield Railway 
Station, multiple bus services and the arterial road system. There is sufficient infrastructure 
available to accommodate the proposed development.  

▪ The site is identified as a “key landmark site” in Council’s endorsed LSPS.  
▪ The site is not subject to significant environmental constraints or hazards, such as bushfire or 

flooding. This means the location of the site is not placing new homes or workplaces in high-
risk, hazard-affected areas.  

▪ The proposal has carefully considered neighbouring land uses, including the surrounding 
commercial and residential uses. The site is an ‘island’ site, the development of which will not 
detrimentally impact the local area, given the proposed uses already largely occur in the local 
area. No adverse shadowing impacts to the surrounding locality to the south of the site will 
occur, and privacy impacts have been managed through the proposed built form.  

 
This PP demonstrates strategic and site-specific merit and addresses all relevant considerations under 
the Local Environmental Plan Making Guidelines (Aug 2023). The proposed concept is consistent with 
State, Regional and Local planning policies and the relevant Section 9.1 Ministerial Directions.   
 
Justification for Why an Alteration of the Gateway Determination is Warranted 
 
There is agreement between the Proponent, Council and DPHI in relation to the strategic and site 
specific merits of the PP. However, the Proponent has one fundamental area of disagreement in 
relation to the PP regarding affordable housing.  
 
As outlined in the DPHI Gateway Determination report: 
 

The planning proposal seeks to set a 9.27% affordable housing contributions levy 
contribution in accordance with the Waverley Affordable Housing Contribution Scheme 
2023. This would enable a condition to be imposed on any future development consent 
requiring a contribution in line with the LEP.  
 
The proposal seeks to achieve this by activating the ‘Affordable housing contributions on 
Planning Proposal sites’ provision and supporting schedule which was deferred from the 
making of the Waverley LEP 2012 (Amendment No.25) until such time as there was land to 
list in the Schedule and thereby have a purpose for the proposed new local provision to give 
effect to.  
 
Council engaged Hill PDA to prepare an affordability housing feasibility analysis in support 
of this planning proposal and the contribution rate identified. The proponent also submitted 
a report assessing the financial viability of the development scheme prepared by John Virtue 
Valuers (15 July 2024) to Council. The proponent’s report suggests marginally viability with 
no contribution included and scenarios with contributions are found to be not feasible. 
Council commissioned an updated report from Hill PDA to address the matters raised in the 
report submitted by the proponent. The updated report supports the intended outcomes of 
the planning proposal.  
 
The site is being rezoned for residential purposes via this proposal and the proposed 
contribution rate is supported by the affordable housing feasibility analysis undertaken by 
Hill PDA on behalf of Council in August 2024. The Department is satisfied that this is 
adequate with regard to the requirements of the Guidelines for the planning proposal to 
proceed to consultation.  
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The planning proposal is the best means of amending the Waverley LEP 2012 to achieve the 
intended outcomes and will create well-located homes and contribute to the provision of 
affordable housing in the Waverley LGA. 

 
The Proponent has a fundamental objection to the conclusion that an affordable housing contribution 
of the amount quantified above can and should be supported by the PP. If implemented, the affordable 
housing contribution will impose an arbitrary financial burden on any future development on the Site, 
which will in turn, prohibit or limit, the delivery of much needed “new housing supply and… dwelling 
diversity in the local area.”  
 
Whilst the Proponent accepts there is a desire for Council to levy contributions for the purpose of 
affordable housing from developers for particular development, since February 2024, we have raised 
consistent objection to the:  
 

▪ Lawfulness of the contribution requested by Council’s strategic planners; and 
▪ Quantum of the contribution requested by Council’s strategic planners.  

 
We have obtained legal advice in relation to this matter which is attached to this letter (‘Attachment 
1’). Notwithstanding this objection, on 25 March 2024, the Proponent issued a letter of offer to enter into 
a Voluntary Planning Agreement (‘VPA’) with Council as part of the PP, which offered a monetary 
contribution to be made to Council in the sum of $100,000.00 for the provision of (or the recoupment 
of the cost of providing) affordable housing.  This offer remains valid.  
 
The objections to the affordable housing contribution include: 
 

Objection: lawfulness of the requested affordable housing contribution.  
 
See legal advice obtained in relation to this objection at Attachment 1 of this letter.  

 
Objection: quantum of the requested affordable housing contribution  
 
The Council Assessment Report asserts that “following a comprehensive process to determine 
a feasible contribution amount, this report (and relevant attachments) recommends a 
contribution amount of 9.27% of total gross floor area (GFA) be provided as affordable housing 
which equates to a monetary contribution of $1,652,738.”  
 
That comprehensive process is said to be premised on the Affordability Housing Feasibility  
Analysis – 50 Botany Street, Bondi Junction, prepared by Hill PDA dated August 2024 (‘Hill  
PDA Report’).  
 
Relevantly, the Hill PDA Report makes economic assumptions regarding a hypothetical future 
development to be approved, constructed and sold on the Site, post-PP, that realises  
the maximum permitted Floor Space Ratio (‘FSR’) of (0.75:1), including:  
 

(a) Gross Realisation of $24,645,855.00, which reflects $29,029/m2, inclusive of a 3.5% 
escalation; and   

(b) Profit and Risk margin of 17%.  
 
In response, the Proponent submitted a peer review of the Hill PDA Report titled Consultancy 
Report, prepared by John Virtue Valuers dated 15 July 2024 (‘JVV Report’), which confirms that:  
 

(a) The Gross Realisation assumption adopted in the Hill PDA Report is not correct and is 
above market parameters;  
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Attachment 1: Legal advice / submission 
 



1 
Liability limited by a scheme approved under Professional Standards Legislation 

Planning Proposal No. 2024-104 
50 Botany Road, Bondi Junction 

 
Advice – Gateway Review 

 
Introduction 

 

1. My instructing solicitors act for Bondi Exchange Pty Ltd, the proponent of planning 

proposal no. 2024-104 (PP).  The PP principally seeks to rezone land known as  

50 Botany Road, Bondi Junction (Site), for medium density residential development. 

2. The Site: 

2.1 is within the Waverley local government area; 

2.2 is presently zoned SP2 Infrastructure (Telecommunications) under Waverley 

Local Environmental Plan 2012 (LEP); 

2.3 is otherwise surrounded by land zoned R3 Medium Density Residential; 

2.4 historically contained a (heritage-listed) telecommunications tower and 

building, now demolished; 

2.5 is approved for a yet-to-be registered subdivision to create two allotments, 

the smaller of which accommodates a replacement telecommunications 

monopole (significantly smaller than the tower) which has been erected; and 

2.6 comprises the larger residual allotment, the subject of the PP. 

3. The PP is proponent-initiated, by way of a planning proposal prepared by Willowtree 

Planning dated 19 January 2024. 

4. The specific outcomes of the PP are (i) to rezone the portion of the Site to R3 Medium 

Density Residential, (ii) to introduce a minimum lot size, and (iii) to remove the LEP 

heritage listing of the tower1. 

5. Additionally, the PP identifies a related objective to “make a financial contribution to 

the provision of affordable housing”2. 

 
1 Executive Summary, page 5 and Section 3.1 Overview, page 20. 
2 Executive Summary, page 6. 
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6. However, notably, the making of this financial contribution is not proposed by way of 

amendments to the LEP. 

7. Instead, the PP has been accompanied by a letter of offer to enter in a voluntary 

planning agreement dated 25 March 2024 (VPA Offer).  The VPA Offer proposes to 

make a financial contribution of $100,000, payable upon issue of any occupation 

certificate for future residential development on the Site.   

8. On 20 August 2024, Waverley Council resolved to forward a planning proposal to the 

Department of Planning, Housing and Infrastructure (Department) and seek a 

gateway determination for the proposal. 

9. Notably, the planning proposal the subject of Council’s resolution was significantly 

different to the PP, in terms of affordable housing. 

10. Council’s proposal included an additional specific amendment to the LEP - to provide 

a mechanism for levying affordable housing contributions for future development on 

the Site (at a rate of 9.27% of the total floor area of all buildings), and a framework for 

levying similar contributions on development elsewhere in the local government area. 

11. A delegate of the Minister for Planning and Public Spaces issued a gateway 

determination on 11 October 2024 (Gateway Determination) that the Council’s 

proposal could proceed.  The Council was also conditionally authorised to exercise 

the functions of the plan-making authority, effectively to make the amending LEP at 

the end of the planning proposal process. 

12. On 5 November 2024, Willowtree Planning lodged a request for a Gateway review 

(Review).  The substance of the Review is objection to the Council’s proposed 

affordable housing mechanism, as a matter of principle and in terms of the quantum. 

13. Against this background, I have been asked to advise generally on the Review, and 

particularly on the grounds on which the Review might, or should be, upheld. 

Summary of Advice 
 
14. For the reasons discussed below, I consider that there are cogent grounds for the 

Review to be upheld. 

15. Principally, it is apparent that the proposal forwarded by Council to the Department, 

for which the Gateway Determination has been made, is tainted by substantively 

misleading statements about the PP, either expressly and/or by omission. 
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16. Specifically, there is a serious mis-characterisation of the PP as lodged by the 

proponent, making it appear that the proponent has proposed the affordable housing 

contribution mechanism that is sought to be inserted into the LEP. 

17. Further, the proposed percentage affordable housing contribution, 9.27%, is 

materially misrepresented as allowing financially feasible development to occur.  

Council’s commissioned feasibility report prepared by Hill PDA identified a feasible 

contribution rate of no more than 6.75%.  The proposed contribution rate is almost 

40% higher, rendering development of the Site not financially viable. 

18. Further, it appears from historical attempts in 2021 and 2023 that the Council’s 

proposal is a continuation of efforts to insert its adopted Waverley Affordable Housing 

Contributions Scheme into the LEP, without sufficient justification. 

19. In my view, the above matters are sufficiently misleading so as to justify a review of 

the Gateway Determination. 

20. In the circumstances, it would be appropriate that the PP is permitted to proceed, but 

without the Council-introduced affordable housing contribution mechanism.  Further, 

in view of Council’s continued attempts to adopt its target 10% contribution rate by 

reference to the Waverley Affordable Housing Contributions Scheme, it would be 

appropriate that plan-making authority not be delegated to Council.   

Discussion 

Introductory Observations 

21. At the outset, I observe that it is common ground that the PP has site specific merit 

and strategic merit. 

22. The PP has site specific merit because it will enable appropriate residential 

development on a redundant infrastructure site.  The likely potential form of residential 

development has been tested by preparation of a reference design, and evaluated 

against relevant development controls.  The PP has strategic merit because it will 

enable new housing that will add to housing stock and diversity in a manner consistent 

with the adopted Local Housing Strategy and the Local Strategic Planning Statement. 

23. These justifications were considered in detail in Willowtree Planning’s planning 

proposal and summarised in Part H (page 51), reproduced below: 
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Council’s AHCS 

26. The ‘AHCS’ is a reference to Council’s adopted “Waverley Affordable Housing 

Contribution Scheme” (Waverley AHCS).  This appears to be a non-statutory policy 

which was first adopted in 2020 (Version 1), and which has been amended on a 

number of occasions, most recently being in March 2024 (Version 6).  As first adopted, 

the AHCS was described as giving: 

.. Council the legislative backing to require affordable housing contributions of 
10% from proponents that are granted uplift through the planning proposal 
process. 

(AHCS Version 1, section 1.2, page 4) 

 Currently, the corresponding part says: 

…Council will seek to apply an affordable housing contribution target of 10% of 
total gross floor area for sites subject to uplift via a Planning Proposal.  

(AHCS Version 6, section 1.2, page 4 – underlining added) 

27. Under the Waverley AHCS, the relevant percentage is applied to a single ‘gross 

realisation$/sqm’ figure by suburb, set out in Table 1.  The Waverley AHCS identifies 

the rates “will be updated on a regular basis in line with current market conditions”. 

28. At the time of adoption, Table 1 identified a rate for Bondi Junction of $18,500.  I 

understand the rate currently identified by Council, updated in September 2024, is 

$21,000.3 

Statutory scheme for affordable housing contributions 

29. It is not controversial that the statutory scheme enables local environmental plans to 

contain provisions that provide for levying of an affordable housing contribution 

(AHC): Environmental Planning and Assessment Act 1979 (EPA Act), Division 7.2. 

30. Such AHC is a condition to be imposed on the grant of development consent: s7.32(2). 

 
3 I have been instructed that ACHS Version 6 dated 8 March 2024 is not available on Council’s website.  
My instructing solicitors have indicated that its existence appears to only be ascertainable if specific 
searches are made of Council’s Business Papers – a laborious exercise that is unlikely to be undertaken 
by members of the public.  Even then, it is apparently not readily accessible - Version 6 has been 
accessed only because it has been published by the Department as part of Council’s planning proposal 
made in 2023. 
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Evidence base for determination of the AHC percentage 

50. The AHCS Guideline emphasises the importance of a robust evidence-based 

approach to developing an affordable housing scheme.  The framework for analysis 

includes data-gathering, needs assessment and then, importantly in the present 

context, evaluation of financial viability.   

51. The evident purpose is to ensure that an affordable housing contribution rate is not 

set too high so as to render development not financially viable.  This speaks directly 

to the EPA Act object of promoting ‘orderly and economic use and development of 

land’: s1.3(c)5. 

52. The AHCS Guideline evaluation is a residual land value (RLV) analysis of the kind 

commonly used to evaluate development feasibility, as well as routinely employed in 

legal contexts such as compensation for compulsory land acquisition. 

53. The point is that process of determining RLV-based feasibility is (i) not the subject of 

any special knowledge that only a planning authority has – indeed, some assumptions 

may be considered to be more likely better known by those carrying out development 

as their everyday commercial activity; (ii) is highly sensitive to assumed inputs; and 

(iii) is typically highly contestable as to the input assumptions. 

54. Here, Council engaged a registered valuer from Hill PDA to prepare a RLV analysis.  

It was the subject of several rounds of peer review by the proponent’s registered 

valuer from Virtue Valuers as well as revisions by Hill PDA. 

55. I note that many of Hill PDA assumptions are contested and have been the subject of 

alternatives suggested by Virtue Valuers.  Whilst the specifics of the contest may be 

considered further in the planning proposal process, that a site-specific RLV is in such 

contest with the land owner/developer highlights the questionable confidence in the 

evidence base for determination of the AHC percentage.   

56. Many aspects of the Hill PDA analysis are of doubtful provenance.  For example, even 

the starting point of development margin of 17% is advanced by way of assertion of 

unexposed ‘industry standard performance indicators’, the apparent source of which 

 
5 It is noteworthy that the State Government has just introduced a base affordable housing contribution 
rate of 3% in the Transport Oriented Development (TOD) accelerated precincts.  This is the rate that 
has been evaluated by the Department from a financial feasibility perspective, even with the significant 
development uplifts in the TOD precincts. 
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70. There is first-instance authority to support the proposition that departure from the 

information requirements of s3.33(2) at least do not necessarily invalidate a gateway 

determination: Help Save Mt Gilead Inc v. Mount Gilead Pty Ltd (No 4) [2018] 

NSWLEC 149 at [95]-[100] (Moore J). 

71. A ground also considered in Help Save Mt Gilead was whether air quality assessment 

was defective and misleading, so as to lead to invalidity of the gateway determination.  

This was because certain opinions of the air quality expert were questionable given 

assessment information.  This ground of challenge also failed: at [141]-[148]. 

72. What is notable about the second ground is the finding that that nothing in Gales 

Holdings mandates that a finding that a ‘conclusive general opinion’ is misleading, 

even accepting one of the elements was on the basis of incorrect or inadequate 

information: at [148]. 

73. Help Save Mt Gilead suggests that it is possible that material, beyond a ‘conclusive 

general opinion’ may be sufficiently misleading to potentially ground invalidity, 

particularly where it is manifestly unreasonable. 

74. This specific type of challenge - manifest unreasonableness by reason of misleading 

statements in the proposal – does not appear to have been further judicially 

considered under the present regime. 

75. Irrespective, it is important to recognise a gateway review is not a judicial review 

challenge.  The Department’s Local Environmental Plan Making Guideline, dated 

August 2023 provides a broad discretion to review and vary a gateway determination 

(at pages 45-46). 

76. Here, it is well open to the Minister to recognise that the Council’s version of the 

proposal, as submitted for gateway determination: 

76.1 seriously misrepresents what the PP actually proposed as it never proposed 

or recommended introduction of a AHC clause into the LEP; 

76.2 misleads that a 9.27% contribution rate is feasible– in fact, it is almost  

40% higher than the ‘tipping point’ for feasibility; 

76.3 mispresents that the 9.27% contribution rate is the feasible rate concluded 

by Council’s feasibility study;  
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76.4 is a continuation of efforts to insert the Waverley AHCS into the LEP without 

sufficient justification; and 

76.5 the clause, as suggested, contains significant potential transparency and 

accountability flaws as it apparently permits substantial changes to the AHC 

contribution (in dollar terms) that might be levied by condition, through 

changes to the Waverley AHCS rates adopted or applied from time to time. 

77. It is thus open to the Minister to review the Gateway Determination and direct that the 

PP proceed without the proposed AHC clause. 

78. Finally, given the history of Council’s attempts to embed its 10% contribution rate in 

to the LEP, but without sufficient justification, in my view it would be appropriate that 

plan-making authority not be delegated to Council. 

 

 

 

 

…………………………………….. 

T To 
Sir Anthony Mason Chambers 

 

 

28 November 2024 




