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Background: 

 

1. The following independent expert opinion is provided by myself in relation to Aboriginal cultural 

heritage matters associated with the proposed McPhillamys Gold Project ('the Project'). 

2. My opinion is provided at the request of EDO NSW acting on behalf of Wiradjuri Elder Ms Nyree 

Reynold in relation to an Independent Planning Commission (IPC) public hearing into the Project. 

3. I have been asked to provide an expert opinion on the appropriateness and adequacy of the 

Aboriginal Cultural Heritage Assessment (ACHA) that addresses the following: 

a) In your opinion, does the Department’s Assessment Report and the Recommended Conditions of 

Consent for the Project adequately and accurately address the Project’s impact on Aboriginal 

cultural heritage?; and 

b) Any further observations or opinions which you consider to be relevant. 

4. I confirm that I have read the Uniform Civil Procedure Rules 2005 and the Expert Witness Code of 

Conduct and agree to be bound by this Code. 

5. I confirm that the advice I am providing in relation to Aboriginal cultural heritage associated with 

the Project is as an independent expert and I am not aware of any potential or real conflict of interest 

that may exist or affect my ability to provide independent advice, notwithstanding that I have known 

and worked in a professional capacity with (as an external consultant to) the Regis Resources NSW 

HSE Manager Danielle Wallace during her previous employment at Resource Strategies and 

Evolution Mining. 

6. In relation to my qualifications and experience, I confirm that I hold a Bachelor of Arts (BA) 

Honours degree in archaeology (Australian National University, 1989) with majors in Aboriginal 

archaeology/prehistory and anthropology, and that I am a Life Member of the Australian Association 

of Consulting Archaeologists Inc. (AACAI).  As principal and Director of South East Archaeology I 

have had extensive experience over a period of 33 years conducting Aboriginal heritage assessments, 

primarily in south-eastern Australia and particularly in NSW, for a wide range of projects related to 

the mining, infrastructure, residential and tourism industries, including similar projects to that 

presently under review.  I have previously undertaken heritage assessments in the Blayney locality, 

including for the Blayney Shire Council Timber Bridge Replacement Project (Kuskie and Carter 

2016).  My curriculum vitae is attached in Attachment 1 and the list of reports I am responsible for is 

attached in Attachment 2. 

7. My advice is based upon a review of the key documents pertaining to the Project application as 

lodged by Regis Resources (the Proponent) and others with the NSW Department of Planning and 

Environment (DP&E), including: 



a) McPhillamys Gold Project Aboriginal and Historical Cultural Heritage Assessment (Landskape 

2019); 

b) Heritage NSW advice on Environmental Impact Statement (EIS) including Landskape (2019) 

heritage assessment report (Cheryl Brown, no date); 

c) McPhillamys Gold Project Addendum to the Aboriginal and Historical Cultural Heritage 

Assessment (Landskape, August 2020); 

d) Addendum Aboriginal Cultural Heritage and Historical Heritage Assessment Report 

McPhillamys Gold Project Mine Access Road and Pipeline Options (OzArk, August 2020); 

e) McPhillamys Gold Project (first) Amendment Report (EMM, September 2020); 

f) McPhillamys Gold Project Submissions Report (EMM, September 2020); 

g) BCS (now Heritage NSW) advice (Michelle Howarth, 12 October 2020); 

h) Heritage NSW advice on Response to Submissions and first amendment (Katrina Stankowski, 22 

September 2020); 

i) Addendum Aboriginal Cultural Heritage and Historical Heritage Assessment Report 

McPhillamys Gold Project Mine Access Road and Pipeline Options (OzArk, December 2020); 

j) McPhillamys Gold Project (SSD 9505) – Aboriginal Cultural Heritage Consultation Update and 

Additional Information (Regis Resources, correspondence 15 April 2021); 

k) McPhillamys Gold Project (second) Amendment Report (Regis Resources, May 2022); 

l) Aboriginal Cultural Heritage Assessment Report Addendum 2 McPhillamys Gold Project Water 

Supply Pipeline (OzArk, May 2022); 

m) Heritage NSW advice on second amendment (Nicole Davis, 9 June 2022); 

n) McPhillamys Gold Project (third) Amendment Report (Regis Resources, October 2022); 

o) Orange Local Aboriginal Land Council (LALC) submission (9 January 2023); 

p) McPhillamys Gold Project State Significant Development Assessment SSD 9505 (NSW DP&E, 

November 2022); and 

q) NSW DP&E Assessment Report and Recommended Conditions of Consent. 

8. My advice is also based upon my extensive experience with Aboriginal heritage assessments in 

NSW over the past 33 years, including substantial experience with mining projects in the Central 

Tablelands and Hunter Valley regions, my undertaking of projects of comparable scope and my 

familiarity with the investigation area. 

Opinion on Primary Heritage Assessment (Landskape 2019): 

 

9. It is noted that the Landskape (2019) heritage assessment prepared by Dr Matthew Cupper is the 

fundamental assessment supporting the EIS and subsequent DP&E (2022) Assessment Report and 

Recommended Conditions of Consent
1
.  
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 Other documents lodged by the proponent and listed in (7) primarily relate to relatively minor amendments to the 

Project and/or lower-scale ancillary impacts outside of the primary zone of impact.  



10. It is noted that the Project will result in substantial direct impacts to an area of around 11 square 

kilometres for the mine site, along with linear impacts over a narrow corridor of around 90 

kilometres for water infrastructure.  It is this mine site area in particular where direct and irreversible 

impacts may occur to Aboriginal cultural heritage (including material evidence or 'objects' and 

intangible cultural values), for which the assessment of Project impacts on Aboriginal heritage is 

specifically required in the context of an EIS and ACHA. 

11. It is noted that an Expert Opinion Report prepared by Doug Williams of Technical Heritage Studies 

(February 2022) in relation to a Section 10 Application under the Aboriginal and Torres Strait 

Islander Heritage Protection Act has been made available to me.  

12. I am satisfied through three decades of direct and indirect personal and professional knowledge that 

Mr Williams is a sufficiently qualified and experienced archaeologist in Aboriginal heritage to 

provide a credible independent review of a matter such as the Section 10 application he reviewed.  

13. Williams reviewed and expressed opinion on the merits and deficiencies of the Landskape (2019) 

heritage report (specifically points #24-37 of Williams 2022, reproduced here in Appendix 1). 

14. After review of the Landskape (2019) heritage report and other documentation, I am of the opinion 

that the comments made by Williams (2022, specifically points #24-37 as reproduced here in 

Appendix 1) are valid and well substantiated and I am in virtual total concurrence with the findings 

of Williams. 

15. The most significant deficiencies of the Landskape (2019) heritage report relate to identification and 

analysis of the Aboriginal heritage potentially subject to impacts, including the sub-surface heritage 

resource.  These issues lie at the heart of the most basic question any Aboriginal Cultural Heritage 

Assessment seeks to address – “what is present?” 

16. Only after knowing with sufficient confidence to address the precautionary principle (refer to 

comment #20 below) what Aboriginal heritage evidence is present (not merely obtrusive sites such 

as scarred trees, or less obtrusive but visible evidence such as stone artefacts in the occasional 

erosion scour or area of disturbed ground surface that was inspected during the heritage survey - the 

identified evidence, but the buried/obscured sub-surface deposits of artefacts that represent the vast 

majority of the heritage resource
2
 - the potential resource, along with cultural values), can one 

proceed to assess the heritage significance of that resource, the potential impacts of the Project on it, 

and appropriate management strategies.   

17. For reasons outlined by Williams (2022; see Appendix 1 here) and below, the Landskape (2019) 

heritage report fails to adequately establish what Aboriginal heritage evidence is present in the 

impact area. 

18. I am in concurrence with Williams (2022; see Appendix 1 here - comments #30 and 36) about issues 

with the nature and level of the archaeological survey coverage, and subsequent lack of analysis of 

the results of the survey (Williams comments #31-36). 
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 Numerous substantive archaeological surveys and excavations in south-eastern Australia have demonstrated that 

artefacts occur in a widespread distribution (a virtual continuum) across the landscape, at varying densities (for 

example, Hall 1991, 1992, Hall and Lomax 1993, Kuskie 2000, 2009, Kuskie and Clarke 2004, Kuskie and 

Kamminga 2000, Kuskie and Norris 2020, Packard 1991, 1992).  The spatial distribution of human activity and the 

resulting artefact evidence tends to exhibit strong correlations to certain environmental factors such as landform 

element, slope and proximity to water and resources, as demonstrated by empirical data obtained from these studies. 

Evidence can also vary in relation to cultural factors.  The use of surface surveys as a sole method of identifying 

artefact scatter sites is clearly limited to the identification of evidence exposed by erosion or other ground disturbance 

(Dean-Jones and Mitchell 1993).  As demonstrated by these and numerous other studies, a substantial predicted or 

'potential' resource typically exists, the nature and extent of which can only be resolved through sub-surface 

excavation.   



19. I am in concurrence with Williams (2022; see Appendix 1 here - comments #35h-r, t-z, aa, bb) about 

the absence of investigation and assessment of the sub-surface heritage resource and expand on this 

further below. 

20. The precautionary principle is relevant to the consideration of potential impacts to Aboriginal 

cultural heritage where a proposal involves a risk of serious or irreversible damage to Aboriginal 

objects or places or to the value of those objects or places, and there is uncertainty about the 

Aboriginal cultural heritage values or scientific or archaeological values, including in relation to the 

integrity, rarity or representativeness of the Aboriginal objects or places proposed to be impacted 

(DECCW 2009:26).  In my opinion, given the absence of systematic heritage investigation of sub-

surface deposits across the extensive impact area, such uncertainty currently exists for the Project.   

21. Where this is the case (risk of serious or irreversible damage, and uncertainty about the values), 

Heritage NSW instructs that a precautionary approach should be taken and all cost-effective 

measures implemented to prevent or reduce damage to the objects/place (DECCW 2009).  Heritage 

NSW notes that lack of full scientific certainty should not be used as a reason for postponing cost-

effective measures to prevent environmental degradation (DECCW 2009:26).  In applying the 

precautionary principle, decisions should be guided by a careful evaluation to avoid, wherever 

practicable, serious or irreversible damage to the environment, and an assessment of the risk-

weighted consequences of various options (DECCW 2009:26).  In my opinion, this has not occurred 

for the Project. 

22. It is noted that the above issues with the Landskape (2019) assessment have been identified and 

repeatedly voiced by Aboriginal stakeholders (for example, the Orange LALC
3
, see correspondence 

in Appendix 4 of Landskape 2019 and Appendix 1 of Landskape 2020).   

23. I find the Landskape (2019:11-14) and (2020:6-9) and proponent’s responses (EMM 2020:329-330, 

Regis correspondence 15 April 2021 and 17 March 2021) to these concerns expressed by Aboriginal 

stakeholders very inadequate on many levels, as they have either not directly addressed and/or not 

substantively responded to the concerns raised. I note that this is not consistent with the requirements 

of the Aboriginal Cultural Heritage Consultation Requirements for Proponents 2010. 

24. I find the subsequent obliviousness by Heritage NSW (Cheryl Brown, no date, and Michelle 

Howarth 12 October 2020) to the concerns raised by Aboriginal stakeholders problematic in view of 

the Aboriginal Cultural Heritage Consultation Requirements for Proponents 2010 (DECCW 2010b), 

the precautionary principle and the objects (Part 2A) of the National Parks and Wildlife Act. 

25. In particular, I dispute the statement by Landskape (2020:8) that “the shallow soils of the project 

area, coupled with past disturbance from mining, pastoralism, agriculture, and dam, track and fence 

construction, means that significant in situ subsurface cultural deposits are highly improbable” for 

the same reasons as stated by Williams (2022; refer here to Appendix 1 - comment #35). 

26. I also dispute the statement by Landskape (2020:8) that “the project area does not contain culturally 

sensitive landforms” (using one limited example of lunettes), when the presence of low gradient 

landform units in close proximity to higher order water sources occur within the Project area.  These 

could host deposits of research value (scientific significance), as was apparently identified by Navin 

Officer archaeologists who were involved in the original survey (Landskape 2019:131). 
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 Notwithstanding their recent adoption of a constrasting position (Orange LALC correspondence of 9 January 2023). 



27. The dismissal of potential deposits on the basis of personal communication from geoarchaeologist 

Dr Tim Stone, who does not appear to have visited the Project area, is totally unsupported and highly 

unusual.  Williams (2022; refer here to Appendix 1, point #35u-v) reached the same conclusion.  The 

dismissal of potential deposits by Regis (15 April 2021, 17 March 2021) is rejected for the same 

reasons
4
.  Images in Figures 6.10 and 6.23 of Landskape (2019:48 and 59) clearly show deeper A 

unit soil deposits.  I am highly confident that a program of sub-surface excavation (see comment 

#51) would answer this key issue (and would establish the presence of sub-surface deposits of 

scientific significance within the Project area and allow for informed decisions about their 

management in consultation with the Aboriginal community). 

28. In relation to potential sub-surface deposits, in a highly speculative manner, even at a very low 

assumed basis of one artefact per conflated square metre
5
, within the approximately 11 square 

kilometre mine site impact area there could be around 11 million artefacts that form the sub-surface 

resource impacted by the Project.  If the results of Williams (2022; see Appendix 1 here - comment 

#35y) from test excavation of two Potential Archaeological Deposits (PADs) on a ridge at Molong, 

distant from any water, revealing 66 artefacts in a total 5.75 m
2
 area (average of 11.5 artefacts per 

conflated square metre) are any guide, even at those relatively low densities it could be speculated 

that around 126 million artefacts could be impacted by the mine site alone.  Of course, artefact 

density will vary substantially in relation to Aboriginal land use and environmental factors (refer to 

Footnote 2) and cultural factors and much higher densities are likely to be present in some contexts 

(such as low gradient landform units close to higher order water sources) and lower densities in other 

contexts (such as steep gradient simple slopes distant from higher order water).  Unless an adequate 

program of sub-surface testing is undertaken within the context of a valid research design (refer to 

comment #51), the true extent of this potential resource that would be impacted by the Project will 

not even be known, never mind investigated/analysed/assessed and options for conservation or 

mitigation considered. 

29. I dispute the statements by EMM (Submissions Report, September 2020) rebutting the Orange 

LALC concerns that consultation with the Aboriginal community was inadequate and not compliant 

with the Aboriginal Cultural Heritage Consultation Requirements for Proponents 2010.  

Consultation is not merely a one-way process, where the proponent tells the community about its 

project.  Consultation is a two-way street, where the community is afforded the opportunity to 

express their views, and the proponent responds by addressing those views (and demonstrating in 

their assessment how that input has been addressed, in accordance with the Aboriginal Cultural 

Heritage Consultation Requirements for Proponents 2010 requirements).  Key concerns raised by 

the Orange LALC about the deficiencies in the assessment were not actually addressed in the 

assessment. 

Ancillary/Amendment Assessments and Related Documentation: 

 

30. It is noted that the documents lodged by the proponent and listed in (7) above, other than the 

Landskape (2019) report, primarily relate to relatively minor amendments to the Project and/or 

comparatively lower-scale ancillary infrastructure impacts outside of the primary zone of impact of 

the Project.   
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 And it is noted that any opinion by the Orange LALC for sub-surface testing to occur after approval, as expressed on a 

single occasion, does not exonerate the proponent from discharging their obligations under the SEARS and Heritage 

NSW requirements, with respect to adequately understanding “what” Aboriginal heritage is present within the Project 

area as part of the ACHA prior to any approval. 
5
 Conflated artefact density refers to the number of artefacts located within a volume of excavated deposit, expressed as 

a mean of the surface area of the excavation (eg. number of artefacts per square metre).  This measure is designed to 

reduce the impact of sediment volume on density comparisons (eg. geomorpohological processes will result in lower 

slopes having a deeper A unit soil than upper slopes). A standard alternative for artefact density in excavations where 

the data is available is the average number of artefacts within a unit of volume of excavated deposit. 



31. I am surprised by how little Aboriginal heritage evidence was identified along the pipeline route of 

around 90 kilometres length (with additional variations of at least 14 kilometres also surveyed).  The 

reasons for this are unclear, although could relate to conditions of surface visibility/vegetation cover 

at the times of the surveys, burial of artefact evidence through geomorphological processes and lack 

of identification through any sub-surface excavation, the intensity/time applied to the surveys, the 

capability and attentativeness of the survey personnel, a genuine very low intensity of Aboriginal 

land use over the past thousands of years in those specific locations, and/or recent high level land use 

impacts having impacted evidence. 

Heritage NSW and Department of Planning and Environment Reviews: 

 

32. I find it difficult to understand the basis for Heritage NSW acceptance (Cheryl Brown, no date) of 

the Landskape (2019) heritage report, given the fundamental non-compliances with the SEARS and 

Code of Practice for Archaeological Investigation of Aboriginal Objects in New South Wales 

(DECCW 2010a) and Aboriginal Cultural Heritage Consultation Requirements for Proponents 2010 

(DECCW 2010b) requirements, as has been identified here above, and in much detail by the 

independent expert review of Williams (2022; see Appendix 1 here).   

33. I note that Brown (no date) did not provide any details or justification for the Heritage NSW 

approval, or how the Aboriginal heritage assessment complied with the SEARS or Heritage NSW 

requirements.   

34. I note the relative lengthy extent of comments provided by Brown (no date) on historic heritage, 

compared with the virtual absence of comments provided on Aboriginal heritage, and therefore 

question whether a qualified archaeologist in Aboriginal heritage even reviewed the Landskape 

(2019) report on behalf of Heritage NSW?  

35. An internal review document should be available that would clarify the above issue, including the 

grounds on which Heritage NSW identify that the Landskape (2019) report satisfactorily addresses 

from their perspective the SEARS and Code of Practice for Archaeological Investigation of 

Aboriginal Objects in New South Wales (DECCW 2010a) and Aboriginal Cultural Heritage 

Consultation Requirements for Proponents 2010 (DECCW 2010b) requirements. 

36. Similarly, I note that the BCS (now Heritage NSW) advice of Michelle Howarth (12 October 2020) 

in relation to the first amendment report comprised only a very brief email in which the report is 

endorsed, the heritage findings are trivialised as ‘insignificant’ and the substantive issues raised by 

the Orange LALC are simply dismissed as “the same issues raised for the Mine project”.  Again, this 

raises the question of whether a qualified archaeologist in Aboriginal heritage reviewed the report 

(OzArk, August 2020) on behalf of Heritage NSW. 

37. I note that the Heritage NSW advice on Response to Submissions and first amendment (Katrina 

Stankowski, 22 September 2020) only relates to historical heritage.   

38. There is no comment on Aboriginal heritage in this Heritage NSW advice (Katrina Stankowski, 22 

September 2020) and I have not witnessed any other Heritage NSW advice on the Response to 

Submissions. 

39. I note the difference between the opening sentence of Stankowski (22 September 2020)  (“Thank 

you for your referral dated 8 September 2020 inviting comments from the Heritage Council of NSW 

on the above State Significant Development {SSD} Response to Submissions” and how it differs 

materially from the concluding sentences (“Based on the above, Heritage NSW considers….”) and 

sign-off (Katrina Stankowski, Senior Team Leader, Regional Heritage Assessments North, Heritage 

NSW, Department of Premier and Cabinet, As Delegate of the Heritage Council of NSW).  In the 

absence of a specific Heritage NSW response to the Aboriginal issues in the Response to 

Submissions, it is unclear whether this represents the total Heritage NSW response, or a separate 

response on Aboriginal heritage was not provided, or has not been witnessed by myself. 



40. I note that the Heritage NSW advice on the second amendment (Nicole Davis, 9 June 2022) relates 

solely to the OzArk (2022) assessment of minor amendments/ancillary infrastructure impacts.   

Additional Relevant Observations/Opinions: 

 

41. I note that the author of the Landskape (2019) report, Dr Matthew Cupper, currently holds a post-

doctoral position in Luminescence Dating with the University of Melbourne’s Geography, Earth and 

Atmospheric Sciences department, has degrees in ‘archaeology and classical history, geology and 

botany’ from the University of Melbourne, and substantial experience with scientific methods of 

investigation that can be of relevance to the study of Aboriginal heritage.  It is unclear what exact 

academic training, academic qualifications and/or expertise Dr Cupper has specifially in relation to 

Aboriginal archaeology and Aboriginal cultural heritage.   

42. I note below the specific requirements of Section 1.6 of the Code of Practice for Archaeological 

Investigation of Aboriginal Objects in New South Wales (DECCW 2010a) in relation to the skills and 

experience of a person suitable to prepare an Aboriginal archaeological assessment, and question 

whether Dr Cupper satisfies these requirements: 

a) A minimum of a Bachelor’s degree with honours in archaeology or relevant experience in the 

field of Aboriginal cultural heritage management, and 

b) The equivalent of two years full-time experience in Aboriginal archaeological investigation, 

including involvement in a project of similar scope, and 

c) A demonstrated ability to conduct a project of the scope required through inclusion as an 

attributed author on a report of similar scope. 

Opinion on Assessment Report and Recommended Conditions of Consent: 

 

43. On the basis of the issues noted above, including the failure of the heritage assessment to adequately 

identify what Aboriginal heritage is present within the Project impact area, along with the various 

non-compliances with the SEARS and heritage requirements, I could not at this moment support the 

Department’s Assessment Report conclusions that “the project’s impacts on Aboriginal cultural 

heritage would be acceptable in accordance with NSW government policy”.  I do not see that there is 

sufficient information available about the Aboriginal heritage resource in the impact area 

(particularly sub-surface deposits) for that conclusion to be formed, with respect to the principles of 

ecologically sustainable development, especially the precautionary principle. 

44. I have not found, on the basis of the evidence reviewed, support for the Department’s statement #406 

that the Landskape (2019) report was “prepared in accordance with applicable guidelines” (refer here 

to Appendix 1 – Williams comment #36). 

45. I have not found, on the basis of the evidence reviewed, support for the statements made by 

Landskape (2019) and relied upon by the Department, in #418 that all sites have “low scientific 

significance”, in #419 that although additional sites may exist “it is unlikely that these artefacts 

would be located in-situ” or that “there are no culturally sensitive landforms located in the project 

area” (noting again that I am in concurrence with Williams’ comments on these matters as included 

here in Appendix 1). 

46. As stated above, in relation to the Department’s statement #410, I have not identified the reasoning 

that formed the basis of the Heritage NSW position that it “did not have significant concerns with 

these assessments”.   

47. I note the Department’s omission in statement #421 of many of the serious concerns raised by the 

Orange LALC, and how these concerns have not been addressed elsewhere by the proponent. 

 

 



48. I note the Department’s concession in statement #423 in relation to the pipeline that it would traverse 

“elevated landforms near waterways which have archaeological sensitivity” which contrasts directly 

with statement #425 that “further sites may be uncovered during trenching works, however this is 

considered unlikely”. 

49. I note the apparent error in the Department’s statement #428 that Regis have committed to an 

ACHMP that includes “an archaeological subsurface testing program”, when the testing program 

relates only to non-indigenous heritage.  

50. In my opinion, there is sufficient justification for the original assessment (Landskape 2019) to be set 

aside, and any decision on a Consent deferred, until detailed investigation of the sub-surface 

Aboriginal heritage resource within the impact area has been completed in accordance with the Code 

of Practice for Archaeological Investigation of Aboriginal Objects in New South Wales (DECCW 

2010a) and Aboriginal Cultural Heritage Consultation Requirements for Proponents 2010 (DECCW 

2010b).   

51. Any investigation of the sub-surface Aboriginal heritage resource within the impact area should 

occur in the context of a valid research design, comprising a detailed model of Aboriginal occupation 

of the locality, consideration of the specific environmental/cultural characteristics of the impact area, 

definition of the expected nature and distribution of evidence, formation of research questions and a 

methodology (including sampling strategy) to retrieve the required evidence in consideration of the 

expected nature and distribution of evidence, and analytical techniques for the evidence recovered 

that are appropriate to address the research questions and project objectives.  A program with a 

sufficient sample could satisfactorily address the most basic question of “what” is present within the 

impact area, and thereby facilitate the subsequent assessment of impacts and heritage significance 

and formulation of appropriate management strategies, in consultation with the Aboriginal 

stakeholders, to enable informed consideration of the Project application by the Department 

consistent with the SEARS and the principles of ecologically sustainable development. 

 

Prepared by: 

 

 

Peter J. Kuskie,  

Director, 

South East Archaeology Pty Limited. 
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