30 June 2022
Reference File: F14533
Ms Casey Joshua
Principal Case Manager
Office of the Independent Planning Commision NSW
Suite 15.02, Level 15
135 King Street
SYDNEY NSW 2001
By email: casey.joshua@ipcn.nsw.gov.au

Dear Ms Joshua,
SUBJECT : Penrith Lakes Helipad – Submission by Blue Mountains City Council
Address to the IPC Meeting on 30 June 2022
This letter follows up the public meeting convened yesterday by the Independent Planning
Commission (IPC) in relation to the proposed Penrith Lakes Helipad development (Proposed
Development).
Following my address on behalf of Blue Mountains City Council (BMCC) the Chair requested
that I provide to the IPC a copy of the legal advice secured by BMCC in relation to the
Proposed Development. That advice was provided by McPhee Kelshaw, solicitors. A copy of
the advice is attached.
Also attached is a copy of the notes of my address to the public meeting. Those notes
substantially reflect the legal advice that BMCC has received.
As part of my address, I noted the submission made by Penrith City Council (PCC) to the
IPC, including the concerns expressed by PCC in relation to the appropriate characterisation
of the Proposed Development. BMCC endorses the PCC submission.
The Applicant has made available in support of its application the legal advice provided by
Norton Rose Fulbright. The IPC now has the benefit of the legal advice received by BMCC.
Given the public interest in the Proposed Development, BMCC requests that the IPC make
available as part of the assessment process, the legal advice that the IPC has received in
relation to the characterisation of the Proposed Development as a “helipad” and concerning
the permissibility of that Development within the Tourism zone regulated under Chapter 5 of
the State Environmental Planning Policy (Precincts – Western Sydney Parkland) 2021.

BMCC stands ready and willing to provide any further information or assistance that the IPC
seeks.
Yours faithfully,

WILL LANGEVAD
Director, Environment & Planning Services
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51.

The passages quote above, taken from the Applicant's website, confirm that the
Applicant is inviting members of the public to deal with it. In particular, the Applicant
is inviting the public to utilise the Applicant's services by booking tours and charter
flights. The Applicant extends an invitation to treat, in the classic business sense, to any
member of the public who wishes to deal with it and who is prepared to pay the fees
that are charged by the Applicant.

52.

In that context, it is immaterial whether the Applicant owns all the helicopters that it
operates or stores those helicopters at a secure facility. The Applicant offers to
transport members of the public and utilise its helicopters in doing so. The Applicant's
helicopter transport services are proposed to be established on the Property which will
be entered by members of the public, probably by motor vehicle and probably utilising
the facilities available at the property, to check in and perhaps to wait for the flight,
pending the agreed departure time for the tour, charter or point-to-point flight.

53.

Adopting the wording of paragraph 17 of the NRF advice, the Applicant's proposed
facility on the Property is intended to be one "which the public may access and use for
air transport purposes". As proposed, "the general public [will be] able to enter and
use the facility".

54.

An airport (such as the Kingsford Smith domestic airport (Sydney airport)) or a
heliport (such as the Applicant's current operations at Granville/Clyde) will include
arears that are open to the public and areas from which the public is at all times
excluded. The major part of Sydney airport is closed to the public, being the site of
extensive maintenance facilities, aircraft manoeuvring areas and take-off and landing
facilities.

55.

However, there are also areas of the Sydney airport which are open to the public. For
example, the general concourse area within the domestic terminal falls within that
category as are some areas beyond the security check points. The general public is then
excluded from all areas beyond the gates which lead to aircraft about to depart. Only
passengers who have purchased a ticket on a flight can then pass through those gates to
board their designated aircraft.

56.

There is no substantive difference, in our opinion, between an airport (acknowledging
the much larger scale of an airport operation over a heliport) and the helicopter
facilities proposed by the Applicant. Subject to the booking and ticketing arrangements
for flights using the Applicant's helicopter fleet, members of the public will enter the
site (having purchased a ticket or booked a tour) and will be permitted into those areas
which are open to passengers. Realistically, the Applicant's customers will be required
to stay away from areas where helicopters might be manoeuvring or within which
helicopters were being transported (by tugs or whatever mechanical means are used to
move helicopters) around the hardstand and into the large maintenance hangar which
will be established as part of the Proposed Development.

57.

On the issue of "open to the public", the NRF advice refers in paragraph 19 to a
decision of the NSW Court of Appeal in Ryan v Nominal Defendant [2005] NSWCA
59 (2005, 62 NSWLR 192) and to the judgement of Santow JA, at paragraph [82].
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Verbal Submission to the Independent Planning Commission (IPC) – 30 June 2022
Blue Mountains City Council
Good morning Commissioners.
I am William Langevad, the Director of Environment and Planning Services at Blue
Mountains City Council.
The Council’s submission is informed by legal advice prepared by McPhee Kelshaw
Solicitors, at the Council’s instruction.
Those instructions concern the characterisation and permissibility of the proposed
development. That is the sole focus of today’s representations.
That Council’s full legal opinion will be made available to the Commission in the Council’s
further written submission.
As the Commissioners are aware the DA is supported by an EIS prepared by Urbis which
states:
“Specifically, this DA is seeking consent for the construction and operation of a
helipad facility at the subject site, … comprising the following …”,
with a number of elements then listed.
1.

By way of summary, Council’s submission is:
(1)

Firstly, the proposed development is not appropriately characterised as a
helipad.

(2)

Secondly, the proposed development is most appropriately characterised as a
“heliport”, subject to determining the meaning of the words “open to the
public” as used in the definition of a “heliport” and in the context of the
proposed development as described by the Applicant. The proposed
development would be prohibited under the State Policy.

(3)

Alternatively if the proposed development is not “open to the public” (which is
contrary to Council’s view), then the proposed development and its essential
elements would most appropriately be characterised as an innominate use and
would be prohibited under the SEPP.

Introduction
As you are aware the SEPP provides that any word or expression used in the SEPP has the
same meaning as prescribed by the Standard Instrument.
In common with every Standard Instrument LEP in NSW, the SEPP distinguishes between a
helipad and a heliport.

This legal distinction within the NSW planning system between helipads and heliports is
critical to orderly development and strategic planning, not only in the Blue Mountains region
but across NSW.
The development application is supported by a letter of advice prepared by Norton Rose
Fulbright Lawyers which also considers this necessary distinction (which I will refer to as the
‘applicant’s legal advice’).
The question of Helipad or Heliport?
2.

The definition of helipad is quite simple. A helipad is “… a place … used for the
taking off and landing of helicopters”. In addition to being a place used for the taking
off and land of helicopters, a helipad is “not open to the public”.

3.

The definition of heliport is more complex than the definition of helipad. A heliport is
also a place used for the taking off and landing of helicopters. However, in contrast to
a helipad, a heliport is “open to the public”. Further, a heliport (in contrast to a
helipad) may include the following:
“(a) a terminal building, or
(b) facilities for the parking, storage or repair of helicopters.”

4.

The definition of “helipad” does not leave open the possibility that a “helipad” may
include the nominated facilities that may form part of a heliport.

The Proposed Development
5.

The proposed development is described at a number of points in the EIS, with some
variation between the descriptions given on different pages.

6.

The various descriptions of the proposed development in the EIS do not, however,
(a)

explain the way in which members of the public may book a journey by
helicopter utilising the Applicant’s services as presently extended; or

(b)

explain how tours and helicopter bookings will be arranged if the new facility
on the Property is established.

These omissions are significant and material, given the Applicant’s assertion that the
new facility will not be open to the public.
7.

The Applicant is introduced in the EIS as:
“Sydney Helicopters are a commercial helicopter operator who have been
providing chartered flights, tours and emergency services around the Sydney
Metropolitan Area and greater NSW since 1985…

8.

The application does not relate to the establishment and use of a simple helipad. The
application relates to the relocation of the existing heliport operations conducted by
Heliport Developers Pty Ltd.

9.

The new facility will provide hangar accommodation for the Applicant’s helicopter
fleet and facilities for the maintenance and operation of that fleet. As touched on,
under the definitions of “helipad” and “heliport”, those elements may be part of a
“heliport” but critically they cannot form part of a “helipad” as sought in this
application.

Environment Protection Licence (EPL)
10.

The EIS confirms that the Applicant has commenced engagement with the NSW EPA
about transferring its EPL. This acknowledgment confirms that the activities proposed
by the Applicant, once its new facility is established, will fall within the POEO Act
and will, amongst other matters, involve the use of buildings for the parking, servicing
or maintenance of helicopters and will require the grant of the EPL as described in the
EIS. A helipad does not allow the establishment of such facilities.

11.

The EIS usefully provides a list of existing helipads in the Blue Mountains and I am
familiar with these sites:






Blue Mountains Hospital Helipad.
Glenbrook Office & Depot – NSW National Parks & Wildlife Service.
Blackheath NSW National Parks & Wildlife Service site.
Valley Heights RFS Site – Great Western Highway.
Katoomba – Scenic World Helipad – top deck of multi-story carpark.

12.

If the Commission is familiar with any of these sites, the list provided by the
Applicant throws into stark relief the clear distinction between a “helipad” as defined
and a “heliport” as defined.

13.

None of the helipads identified by the Applicant are self-sufficient and self-sustaining
developments. The helipad in each case is a facility that serves either a NSW
Government facility or a much larger development, conducted for entirely different
purposes than the purpose of a helipad.

Open to the Public?
14.

We understand the EIS to submit on behalf of the Applicant that the proposed new
facility will not be “open to the public”. On this basis the EIS suggests that the
proposed new facility (regardless of the infrastructure that it will incorporate) is a
“helipad” and not a “heliport”. For the reasons given above, we disagree with that
conclusion, but it is appropriate to consider whether the new facility will be “open to
the public”.

15.

The Applicant’s website confirms that the Applicant is inviting the public to utilise
the Applicant’s services by booking tours and charter flights. The Applicant extends
an invitation to treat, in the classic business sense, any member of the public who

wishes to deal with it and who is prepared to pay the fees that are charged by the
Applicant for that service or experience.
16.

In that context, it is immaterial whether the Applicant owns all the helicopters that it
operates or stores those helicopters at a secure facility. The Applicant offers to
transport members of the public and utilise its helicopters in doing so.

17.

Adopting the wording of the Applicant’s legal advice, the Applicant’s proposed
facility on the Property is intended to be one (and I quote) “which the public may
access and use for air transport purposes”. As proposed, (and I quote)“the general
public [will be] able to enter and use the facility”.

18.

The issue of public access was usefully and further considered by the Full Court of
the South Australian Supreme Court in the decision of Zerella Holdings Pty Ltd &
Anor v Williams & Anor [2012] SASCFC 100 (24 August 2012)

19.

Adopting the reasoning of the Full Court of Zerella the Applicant’s proposed facility
will be “open to the public” because the Applicant has extended and will continue to
extend an express invitation to members of the public to utilise the Applicant’s
facility. The Applicant’s helicopters stored, parked and maintained at the facility, will
be available for booking and use by members of the public for the purpose of tours,
charters and point-to-point flights.

In Conclusion
20.

“Council’s submission is that the Applicant’s Proposed Development is not a
“helipad”. This is consistent with the submission made previously by Blue
Mountains City Council but is also an issue identified by Penrith City Council in its
submission to the Department dated 2 December 2021 in relation to the development
application.

21.

Our conclusion that the proposed development is prohibited is also consistent with the
submission made by Urbis to the Department on 11 May 2020. In section 2 of that
submission under the heading “PERMISSABLITY AND PLANNING PATHWAY”
Urbis then stated:
“The principal purpose of Sydney Helicopters operation is a commercial facility
open to the public for hire and recreational flights, the provision of emergency
services and the repair and maintenance of aircraft. Given this, the proposal is
more consistent with the definition of a Heliport than a Helipad.”

22.

Urbis was correct. The Proposed Development “is more consistent with the definition
of a Heliport than a Helipad”. The EIS prepared by Urbis, in support of the
development application, simply reverses that submission.

23.

The EIS appears to advance the proposition that as the proposed development, when
operated, will not be open to the public then it must follow that the proposed
development is a “helipad” not a “heliport”. That conclusion is a fallacy.

24.

The conclusion does not address the nature of the development and the reality that
helicopters will be stored, parked and maintained. Although we consider that there are
very sound reasons for concluding that the proposed development will be open to the
public, the appropriate characterisation of the development will not be determined
solely by reference to that factor.

25.

The suggestion in the Applicant’s legal advice that the various facilities making up
the proposed development (the large hangar and maintenance facilities) the offices,
lounge, etc, are “ancillary” to the conduct of a helipad. In our opinion, the contrary
conclusion should be reached. They are essential to its conduct. The capacity of the
site to accommodate those facilities is the substantive reason why the Applicant
proposes to relocate its entire operation.

26.

In our opinion, the proposed development is appropriately characterised as a
“heliport”. As a result, the proposed development is prohibited in the Tourist zone
regulated by the SEPP. Given that circumstance, the development application must be
refused.

The Council will provide its full legal advice to the Commission. It is requested in the public
interest that any legal advice secured by the Department on characterisation and
permissibility should also be released given the significance of this matter for environmental
planning generally.
The Council thanks the Commission for the consideration of its submission.

Will Langevad
30 June 2022

