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SUPPLEMENTARY SUBMISSION: HUME COAL AND BERRIMA RAIL
PROJECTS – 2nd REFERRAL
This submission is supplementary to my public submission of 13 July 2021 and submissions
made to the 1st IPC Referal (Feb 2019)
This submission addresses:

Section 1: Commentary on DPIE IPC Briefing - 29 June 2012
Section 2: Commentary on IPC Briefing of DPIE Mining Experts – 9 July 2021
Section 3: Land Use Compatibility and What is the Impact of the Hume Project on
Other Land Uses

Introduction
It is somewhat ironic that this submission, and my public presentation, being delivered from
Queensland, at the same time as advising on the completion of ‘make-good’ agreements for
the future CSG extraction from hundreds of wells on agricultural land. Not once in these or
past deliberations has it been necessary to invoke intervention by the government on dispute
resolution.
In submissions to the 1st IPC Referral and 2nd IPC Referral, I referred to a pattern of
behaviour consistent with DPIE. Some government agencies have made a ‘predetermined
decision’ on the Hume project.
The conduct of DPIE, and others, by conducting a prejudicial PAR/FAR merit assessment is
not a matter for the IPC, but another place, except to raise questions about the integrity and
robustness of a critical submission to the IPC.
DPIE’s traditional role is to provide what is euphemistically called a ‘whole of government’
response. Under previous management, DPIE, and its predecessors, encouraged dialogue
with other government agencies; however, for whatever reason, DPIE now acts as a ‘funnel’
of ‘filter’ to provide advice to the final decisionmaker, discouraging direct contact with other
agencies by applicants. When inquiries are directed to other agencies, they are referred
back to DPIE.
The above is summed up in an extract from my submission on the ‘Reform of the IPC’ (Nov
2019) – Attached.
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“In view of the NSW Government’s object to improve transparency around major project
approval there are improvements in the process around DPIE and other government agencies
interacting.
Currently, DPIE acts as a co-ordination and clearing house for responses EIS display and
responses from government agencies. This has resulted in a reluctance from relevant
government agencies dealing directly with project proponents, unless directed by DPIE.
Equally, DPIE jealously guards its role in direct discussions with agencies and, in many
cases, the first a proponent is apprised of agency comments is after the publication of the
DPIE Preliminary Assessment Report.
There is no transparency around the proponent’s materials being communicated to other
agencies and the context of the data provided and no real opportunity to interact with those
agencies.”1

It is n this context; the discussion below questions the lack of knowledge of DPIE and its
experts of crucial aspects of the Hume projects and the integrity of the conclusions reached.
SECTION 1: COMMENTARY ON DPIE IPC BRIEFING – 29 JUNE 2021
DPIE officers made representations to the IPC, requiring challenge and clarification.
Working with the Applicant
Gainsford:
“Department has tried to work with the applicant to address those concerns, we don’t feel
that the applicant has made sufficient progress in addressing those issues and, for that
reason, those concerns, I guess, have largely remained the same.”2
Comment:
DPIE has not tried to work with the Applicant to resolve the residual issues, identified by the
IPC 1st referral, nor the flawed outcomes of the DPIE PAR.
There are a considerable number of flaws in the process DPIE, and some other government
agencies, have adopted. Whilst too many to mention here, some are:
•
•
•
•

Failure to provide a full copy of the Middlemis (DPIE expert) report to DPIE Water
prior to its prejudicial assessment of water modelling – Middlemis findings later
confirmed by Townley.
Failure to provide Hume’s expert reports (Hebblewhite & Frith) to DPIE mining
experts (Galvin and Canbulat).
Refusal to facilitate any communication between Hume and DPIE mining experts
following completion of the Hume IPC response – specifically stated it would refuse
permission for Galvin to engage, despite his willingness to do so.
Failure to act on an invitation to HeritageNSW to visit the project site to resolve
erroneous matters in its submission to DPIE.
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•

Failure to provide the IPC with a copy of the Hume VPA offer made to the Minister as
a ‘planning authority’, post refusal of WSC to engage (contrary to Minister’s VPA
practice note) – mandatory IPC Mining SEPP consideration.

Mining SEPP and the NSW Coal Exploration and Mining Strategy 2020
Gainsford: Referencing the Mining SEPP
“…for new mining projects, and it talks about existing approved and likely preferred land
uses. And so, from that point of view, our conclusion
is that greenfield mine in this location is not suitable for the area”3
Further extracts on the juxtaposition of the Mining SEPP with the Coal Strategy Statement
2020:
“……extrapolated that in the context of both the guidance from the Mining SEPP and also this
statement that the government brought last year,
it provides some clear sort of guidance to say that exploration should only occur where
there’s minimal conflicting land uses and where social
and environmental impacts can be managed and where there’s a significant coal production
potential. So, whilst it’s not directly applicable because
it’s talking to exploration, we think on top of the sort of guidance that comes from the
Mining SEPP, there’s some indications from the government
there around considering land use conflicts and those types of matters when considering new
greenfield mine.”4
Comment:
This matter goes to the heart of the NSW government’s support for investment security by
the same regime of allowing exploration licences to be issued for the extraction of a crown
resource for the benefit of the whole population. Mining tenements are the foundation of
investment security in attracting private capital for the benefit of the State.
The NSW Coal Exploration & Mining Strategy 2020 specifically allows for mining the Hume
project land. There is no prohibition for mining in the Berrima area – an area with existing
mining leases (Berrima Coal and Austral Bricks), the Berrima Cement Works and numerous
extractive approvals.
It could be contented that ‘preferred land’ uses should include all industrial activity, including
the Moss Vale Enterprise Zone – an area occupying 10 per cent of the Berrima-Moss Vale
SA2 Region.
More significantly, DPIE makes a gratuitous statement about ‘preferred land uses’ without
any reference to:
•
•
•

3
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What those land uses are.
What was the assessment to form such a conclusion prohibiting development of a
greenfield mine, based on land uses; and
To what extent the Hume project will impact those unnamed land uses.
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The matter of comparative land uses is dealt with later in this submission.
Gainsford: Further extracts on the juxtaposition of the Mining SEPP with the Coal Strategy
Statement 2020:
“……extrapolated that in the context of both the guidance from the Mining SEPP and also this
statement that the government brought last year,
it provides some clear sort of guidance to say that exploration should only occur where
there’s minimal conflicting land uses and where social
and environmental impacts can be managed and where there’s a significant coal production
potential. So, whilst it’s not directly applicable
because it’s talking to exploration, we think on top of the sort of guidance that comes from
the Mining SEPP, there’s some indications from
the government there around considering land use conflicts and those types of matters when
considering new greenfield mine.”5
Comment:
DPIE’s attempt to draw a nexus between the Mining SEPP and the NSW Coal Strategy, to
prohibit greenfield mines, is clumsy and a dangerous example of policy on the run.
“So, whilst it’s not directly applicable because it’s talking to exploration,
we think on top of the sort of guidance that comes from the Mining SEPP,
there’s some indications from the government there around considering land use conflicts a
and those types of matters when considering new greenfield mine.”
According to DPIE, on the one hand, the NSW Coal Strategy is directed to exploration and
therefore not directly relevant, but it does; however, provide guidance for the Mining SEPP –
Really!!
Whilst this statement may be just clumsy, it’s dangerous. If this interpretation is maintained
and confirmed, it would be just one more head of consideration on any recommendation for
a breach of Article 11 of KAFTA.
Application of the ‘Precautionary Principle’
Gainsford:
“We’ve also applied the precautionary principle and there are a number of
uncertain aspects to the proposal and whilst the applicant has suggested that
some of that uncertainty could be dealt with in a post approval manner…”6
Comment:
DPIE has consistently misrepresented the use of the ‘precautionary principle’, as evident in
DPIE’s PAR, where it was found to be flouting legal interpretation as defined by the Courts.
Just because something is uncertain does not invoke the precautionary principle.
In DPIE’s FAR, it again misrepresents the legal foundations of the ‘precautionary principle’
by failing to apply the two tests required by law.

5
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In the first instance, DPIE does not explain how the Hume project will lead to ‘irreversible
environmental damage’. Without going into further elaboration. This was addressed in a
statement to the IPC 1st Referral (IRW submission) and by Hume in its IPC Response.
Impacts from the Hume project are temporary, reversible, and potentially impact different
stakeholders at different times during the project's life. DPIE has not applied the test of
‘irreversible damage’ and, if so, the first precondition of the ‘precautionary principle, is not
met; therefore the second precondition doesn’t apply.
I view that continued reliance on an incorrect assertion of the ‘precautionary principle’ would
be grounds for judicial review of the assessment process..
Water Bore Impacts and ‘Make-Good’
Gainsford:
“I guess, direction that we receive from the Commission after the preliminary
assessment and the initial hearing was to work with the company in looking at the
practicality of how they could make good on those groundwater impacts. And,
unfortunately, whilst the applicant has tried to engage with some of the landowners
in the area, they really haven’t made any progress in terms of any agreements with
those landowners”.7
Comment:
Unfortunately, DPIE has never understood the purpose of engagement with landholders. It
was never to agree final ‘make-good’ agreements, at this stage of the process, for
compelling reasons:
•
•

Many landholders made it clear that as the impacts may not occur for many years, or
a decade or more, they were not prepared to enter into binding agreements so far in
advance.
Landholders are generally reticent to engage before development approval is granted
and the terms of such approvals known. This is supported by my extensive
experience with landowner/miner negotiations in NSW and Qld.

What DPIE fails to understand, and has not been willing to engage upon, is the exact nature
of the agreement with the twenty-odd landholders to date. DPIE and DPIE Water had no
interest in understanding the Hume ‘make-good’ process, as it didn’t fit the pre-determinative
narrative.
The agreements to date are for access to conduct baseline monitoring of bore depth, depth
of water table, water quality and yield, and to enable an assessment of natural variability
over time. These assessments are a necessary precondition of a final ‘make-good’
agreement and protect landholders if a bore suffers impairment from mining.
In the absence of an NSW AIP ‘make-good’ policy, Hume has attempted to fine-tune the
existing standard water compensation condition of consent, by entering into prior discussion,
based on modelling results, rather than landholders reporting impaired bore capacity after
mining occurs.
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In the event DPIE is unable to deal with an innovation for bore assessments, then the modus
operandi for standard water compensation conditions of consent, applied to at least 14 other
mines, should apply to the Hume project.
In terms of the “practicality of how they could make good on those groundwater impacts,” it
is noted that DPIE previously determined the Hume ‘make-good’ activities are technically
feasible, as confirmed by DPIE’s water expert (Middlemis). This is not in dispute.
What is the Hume Coal ‘make-good’ in a ‘nutshell’?
In simple terms, the Hume ‘make good’ process is as follows:
1. Landholders are contacted to see if they will allow access for a bore assessment to
be undertaken. The target landholders are those identified by the groundwater
model.
2. Landholders and Hume discuss the types of ‘make-good’ arrangements that may
apply should a bore become impaired and discuss access for baseline monitoring of
bores.
3. Landholders then have access to the data collected prior to mining.
4. Landholders can elect to enter into a ‘make-good’ agreement prior to mining
occurring their land. There is no compulsion and landholders have the right to
engage at any time.
5. Where landholders elect not to allow bore baseline monitoring, refuse access for any
reason, that right is respected. In this event, landholders are protected by the
standard water compensation consent condition, requiring ‘make-good’ by the mining
company after any bore impairment is attributed to mining.
Mine Design and Risks
Gainsford -referring to mining design risks:
“…the risk could be managed by different configurations of the mine design itself
and also with regard to the way that the mine would actually progress, the applicant
itself hasn’t actually committed to any of those changes.”8
Comment:
DPIE should provide the evidence for this statement. It is simply not true.
•
•

Hume never ruled out making changes to mine design based on a proper analysis,
by appropriately qualified experts, under the regulatory eye of the Chief Inspector of
Mines.
DPIE refused to allow Hume to engage with DPIE mining experts, post Hume’s IPC
response, much to the frustration of Hebblewhite, Firth and Howarth (Hume’s mining
experts)

In advice to the IPC 1st Referral, where the IPC directly sought direct advice from the Chief
Inspector of Mines (CIM) (17 May 2021), it was stated that the Hume mining design could be
and should be assessed as any other form of ‘secondary extraction’. This is standard
practice for all underground mines. In other words, as with all other secondary extraction,
this is done post-development approval. DPIE O’Donoghue confirmed this in a subsequent
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exchange with Commissioner Clark that these matters resolved with through the extraction
plan assessment.
Had DPIE wished to resolve any of the residual issues of mine design, it would have:
•
•

Facilitated engagement with mining experts from Hume and DPIE – it refused and
prohibited any direct contact. Why?
Referred issues of mine design and water impacts for the advice of the Independent
Advisory Panel for Underground Mining (Oct 2020) – DPIE had eight months to seek
advice but did not. Why?

O’Donoghue:
“….other examples are ones where there’s been a lot of information, reliable
information, about subsidence from more conventional mining methods,
whereas this – like, this is an untested method and there’s less empirical data
around on how the performance of the mining method is a key concern.”
Comment:
It is unfortunate that a DPIE made such an emphatic statement in view of its disturbing lack
of knowledge on such a critical matter.
The mining method is a variation of the ‘Wongawilli method’, cited by the Chief Inspector of
Mines (CIM) as capable of being assessed through the usual secondary extraction approvals
regime, applying to all mines requiring secondary approvals.
The IPC should note that the DPIE’s FAR made no mention of advice received by 1st PC
Referral directly from the CIM. Again, it did not fit the predetermined narrative.
An extensive database for highwall mining in Australia and the United States informed the
original ARMPS-HWM modelling, confirmed by Heasley’s LaModel in the USA. In addition,
the subsidence projections were modelled through a ‘catastrophic failure’ (highly unlikely) of
all barrier pillars resulted in a minor subsidence impact. It is worth noting that the empirical
database used for subsidence modelling in Australia, the UNSW PDP, has a much smaller
empirical database than LaModel.
SECTION 2: COMMENTARY ON DPIE MINING EXPERTS BRIEFING – 9 JULY 2021
Upon reading the transcript, one is left with an impression of a disturbing lack of
understanding of the proposed mining system.
Comments from DPIE mining experts suggest they are a decade out of date on the progress
made towards enhancements to existing mining systems and mining automation to protect
both the environment and human safety.
Modern Mining Methods Applicable to the Hume Project
“There’s not a lot of information on the equipment.”9
Comment:
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Remarks of DPIE experts show little understanding of the particular mining system proposed
- probably understandable, as DPIE would not facilitate a dialogue with its experts.
To better understand the type of mining system proposed, please refer to the links below,
including the various animations contained therein.
https://pbetechnologies.com/
Also note also link headings:
•
•

Mining System
Mining Equipment

Galvin:
“…these runout distances with the miner and conveyor are 120 metres…..as far as
I know , and I think the company’s confirm it – has not been done anywhere in the
world to date.”10
Comment:
There is extensive use of panel runouts of up to 500 metres in Australia and the United
States for highwall mining.
There are several comments around the design of breakaways, comparisons with mines that
have closed, and references to manual controls of continuous miners. These views, whilst
relevant to manual operation of continuous miners, those limitations, occupying so much
time in the briefing, have been resolved by the accuracy of mining automation, including
trialling of remote operation of longwall equipment from the surface, and other technologies
to limit environmental and workplace risks.
Galvin does recognise the desirability of automating breakaways.
“…desirable to automate breakaways so that we have better control on keeping the – the
web pillars at the right width.”11
Galvin: In response to a question from Commissioner Duncan regarding the means of
automation control said:
“I’m not – wouldn’t claim to be an expert on it but my general knowledge of it
it’s a combination of – of all of that.”12
Galvin’s experience with continuous miners was from an era of manual operation, and his
observations pertain to the risks associated with human-induced errors – and correctly so.
However, technology has become mainstream, improving existing mining methods to protect
human safety and the environment. Galvin admits he is not an expert in key elements of the
mining system proposed by Hume.
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Canbulat:
“I think the company is betting on a new technology that is being developed
by the CSIRO and its precise technology. I’m not sure where the development
is at this stage, but it is my understanding that company has spoken to the CSIRO.”13
Comment:
DPIE’s mining experts do not have expertise with modern mining methods, leading the IPC
1st Referral to recommend commissioning an expert with knowledge of modern mining
systems. Hume selected Howarth, and his report speaks for itself.
It was negligent of DPIE not to facilitate further meetings of mining experts (post-Hume IPC
Response), as this could have provided DPIE experts with the latest data on automation and
educated DPIE representatives.
The technology referred to has been developed over many years and is now being made
operational. See the following link again:
https://pbetechnologies.com/
Features of the technology to be used by the Hume mining system are:
•
•
•
•
•
•

Gamma horizon control for detecting the coal and stone interface.
Inertial Guidance Systems (originally developed for cruise missile with a CEP of 10m
over 6000Nm). Accuracy underground over 120m panel is within 3cm!!
An option for remote operated roof bolters to be mounted on the continuous miners
(not deemed necessary).
Operations being controlled from a crush protective control centre to minimise direct
coalface contacts and ensure operator safety from potential falls.
Where operations require workers to operate in any areas of risk, the same protocols
applying to all underground mines would apply – including use of secondary support.
All activity is regulated under the ‘high risk’ protocols for underground mining
overseen by the Chief inspector of Mines – a normal regulatory function for all
underground mines.

Subsidence is not an issue.
Canbulat:
“And in my opinion – and I think Jim also said the same thing – subsidence is a
– is not a really major issue from a sort of damage point of view because the
levels of subsidence we’re talking about will be pretty low, even if the pillars fail.”14
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SECTION 3: LAND USE COMPATIBILITY: WHAT ARE THE OTHER LAND USES, AND ARE THEY
IMPACTED BY THE HUME PROJECT?
To paraphrase a respected Southern Highlands author and geographer who said:
The Southern Highlands contains islands of affluence surrounded by a sea of disadvantage.
This is reflected in the dichotomy of enclaves of wealthy retirees, Sydney based celebrities
who have second residences, rural retreats dressed up in tax loss clothing, and the
population of surrounding areas, characterised by employed wage levels below that of the
Shires of Wollondilly to the north Goulburn-Mulwaree to the south.
Many claims are made that the Hume project will decimate the agricultural and tourism
industries and destroy Sydney's ‘bread bowl’. The ‘loud and noisy’ crowd say mining is
inconsistent with the land uses of the area, and therefore not an appropriate development.
By the measure of employment alone, the interrelationship between Hume and the existing
local industry is self-evident. On a broader regional scale, the supply of competitive coal to
the steel industry is critical with greater implications, as recognised by the ACCC.
It could be argued the Berrima cement works (contracted to receive Hume coal and supply
cement), limestone works (Omnia Moss Vale – a likely supplier of limestone), Komatsu Moss
Vale (continuous miner supplier), and numerous other local mining supply businesses could
be also classed as ‘preferred land uses’ estimated to receive $412 million from the Hume
projects.
In coming to a determination on land use compatibility, and preferred land uses, under the
Mining SEPP it is necessary to:
•
•
•

Determine what those land uses are?
The actual contribution of the existing land uses?
What impact will the Hume project have on those existing land uses?

DPIE failed to determine any of the above. Its FAR is of little value to the IPC in this regard.
The analysis of agricultural output below highlights how little value is attributed to agriculture
in the project area immediate environs. The existing outputs from agriculture are not
impacted by Hume, except for the 117 ha of land temporarily taken out of production for the
surface infrastructure.
Surface agricultural pursuits above the 3400ha underground mine area will be unaffected.
Ironically, the single largest agricultural producer is Princess Pastoral, licensee of Hume
Coal land.
Equally, the existing small tourism industry will not be affected, as it has co-existed with
heavy and general industry in the Berrima-Moss Vale SA2 region for many decades.
Nevertheless, many have exaggerated the agricultural and tourist output of the Southern
Highlands to create a subterfuge not supported by facts. Therefore, it is incumbent on the
IPC to consider the value of the existing industries or whether existing land uses will be
impacted by low impact underground mining as compared to existing heavy industry.
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Agriculture in Context
An analysis of agricultural output below highlights how little value is attributed to agriculture
in the project area immediate environs. Nevertheless, existing agricultural outputs will not be
impacted by Hume, except for the 117 ha of land temporarily taken out of production for the
surface infrastructure.

The Wingecarribee Shire (LGA) boundary essentially aligns with the Wingecarribee
Australian Bureau of Statistics (ABS) Area Level 3 (SA3). The LGA covers 269,000 ha, of
which 73,000 ha is classified as agricultural land (ABS 2011). This is 27.1% of the total land
area in the Shire, comprising 216 agricultural businesses, of which 39 irrigate, utilising 1,482
ML per annum of groundwater.15
Hume’s total project area is 5,051 ha (3,400 ha of underground mining) or 6.9% of available
agricultural land.
However, agricultural properties with an estimated value of agricultural operations (EVAO)
greater than $5,000 per year (the target population for the ABS agricultural census and
surveys), only cover a combined area of only about 16,900 ha or 23 percent of the available
agricultural land. This indicates that some 77 percent of agricultural land is not dedicated to
productive agricultural enterprises generating an EVAO > $5,000. They are essentially
‘lifestyle’ properties with limited or no agricultural output.
There is no need to contrast the economic output from agriculture against mining as it would
be a stark comparison and not necessary as, apart from the surface infrastructure area (117
ha), the underground Hume project, will not impact the surface agricultural integrity of the
project area. This was addressed in the Hume Agricultural Impact Assessment and the 2020
Economic Impact Assessment.
What is the Quality of the Agricultural Land?
The land under which the mine is located is not biophysical strategic agricultural land
(BSAL), as it does not meet the requirements for high value, or prime, rural land. The LSC
class across the project area ranges from predominately Class 4 (moderate capability land),
with smaller areas of Class 3, Class 6 and Class 7, all of which are not classed as high
value. High value, or prime, rural land is generally classed as Class 1 and Class 2.
As reported in the Hume Coal Project Agricultural Impact Statement (AIS) (EMM 2017), the
area of land in the Wingecarribee LGA suitable for agriculture is estimated to be
approximately 73,000 ha (ABS 2011).
Within the actively productive land:
•
•
•

approximately 1,900 ha is cropped, with less than approximately 1,000 ha cultivated;
approximately 15,000 ha managed for grazing; and
accommodates many non-income producing residential ‘lifestyle’ properties.

While the beef cattle industry is the largest agricultural industry in the Wingecarribee LGA, it
represents less than 1% of the beef cattle industry in NSW. Horse studs account for almost
2.5% of horse studs in NSW.

15
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To analyse the attributed value of agriculture and water use an assessment of the smaller
Statistical Area (SA2) region, encompassing a significant part of the Hume underground
mining area, is required.
The Hume project is located mainly in Moss Vale/Berrima (SA 2) area and partially within the
adjoining Southern Highlands (SA2) region (surface infrastructure area of 117 ha and mining
area within the Belanglo State Forest). Some two-thirds of the underground mining area is
wholly with the Moss Vale/Berrima (SA2) region.
The Moss Vale/Berrima (SA2) area is significantly larger than the Hume project area and
contains approximately 10,000 people, encompassing the major towns of Moss Vale and
Berrima. Some ten (10) percent of the Moss Vale/Berrima (SA2) region is occupied by the
Moss Vale Enterprise Zone, dedicated to major employment activities and heavy industry.
Agricultural land in the Moss Vale/Berrima (SA2) region totals 4,316 ha16 or 6% of all
agricultural land in the Wingecarribee LGA. Cattle production (4,500 head) is the principal
agricultural producer on approximately 31 properties; however, some 1,400 head of those
are dairy cattle located some distance to the east of the project area. Other commodities are
hay, silage, wine grapes, alpacas and exotic breeds to a lesser extent. There are a limited
number of horse studs within the SA2 region.
What is the Groundwater Use for Agriculture?
According to the ABS17, total agricultural groundwater volume used in the Wingecarribee
LGA is approximately 1,500 ML annually, out of a total volume from all water sources18 of
approximately 3,300 ML.
Within the Moss Vale/Berrima (SA2) region (total area 4300 ha) there are 39 agricultural
businesses, reported to utilise water from all sources of 717 ML. Of those, only 5
businesses were using groundwater for irrigation purposes. Total reported use of
groundwater, including basic landowner rights and irrigation, was 563 ML annually from 14
property owners. The reported application rate was 2.1 ML per hectare19.
This highlights how little groundwater is used for agricultural purposes. Hume has been
easily able to obtain the requisite groundwater licences.
The large irrigation licences (as opposed to basic landowner rights) available are a historical
leftover from when the WSC LGA had over 170 dairy farms. Only about ten now exist, and
they are to the east of the project area in the higher rainfall areas unaffected by the Hume
projects.
What is the Value of Agricultural Production?
The gross value of the agricultural production (GVP) for the Wingecarribee LGA was $44.8
million in 2010-2011 (ABS 2011). This represents 0.38% of the gross value of agricultural
production in NSW. In terms of the value of GVP in 2011, there were only six substantive
enterprises in the Wingecarribee LGA; cattle, milk, nurseries and cut flowers, vegetables and
hay.
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The majority of businesses are small in the LGA, with an annual turnover of less than
$50,000, in the major agricultural production regions. Further, most agricultural businesses
are non-employing, using only owner-operator and family labour, throughout the
Wingecarribee LGA. In the Fitzroy Falls and Southern Highlands regions roughly 10% of
businesses have a turnover in excess of $500,000; in the remaining SA2 regions they are
generally less than 5% of farms. Very few farms employ more than four individuals on a fulltime equivalent basis.
The project has been designed to avoid impacts on agricultural land as much as practicable,
primarily through the mine design and mining method to be used so as to avoid subsidence
impacts, and the emplacement of rejects underground so as to eliminate the need for a
permanent surface waste emplacement. Disturbance of agricultural land will be limited to
areas required for construction and operation of surface infrastructure (117 ha).
This represents approximately 2% of the total project area. This land will be rehabilitated
after the cessation of mining to restore the pre-mining agricultural land-use of grazing on
improved pastures.
The remainder of the project area during underground operations will remain available for
the continuation of current agricultural land uses, including most of the 1400ha Hume coal
land, operated as an agricultural enterprise by Princess Pastoral.
Tourism:
Tourism is an important industry for the Southern Highlands region; however, any
assessment must be undertaken as to the relative importance of that industry in the context
of the local Berrima area, heavy and general industry, in the Moss Vale Enterprise Zone,
being co-located with existing tourist ventures.
Tourist businesses have co-existed with industrial partners for many decades, including the
Berrima coal mine that operated up until 2013 and the Berrima Cement Works that opened
in 1927.
According to the Judith Stubbs tourism assessment (Hume RTS), tourism employment in the
Berrima-Moss Vale SA2 stood at 196 direct jobs or 131 FTE jobs. The SA2 region, being an
area that extends well beyond the immediate Berrima area. The SA2 has a population of
over 10,000, of which only 10 % live in Berrima/New Berrima surrounds. It is estimated that
area contains one-fifth of the tourism related jobs in the Wingecarribee LGA.
As of June 2015, there were three (3) tourist accommodation establishments in the
Southern Highlands SA2 Region (where the mine is proposed) or 15 percent of all
establishments in the Wingecarribee LGA. In 2014-15, revenues from tourist
accommodation in the Southern Highlands SA2 Region accounted for 2 percent of
the total for the Shire.
A high proportion of the tourism jobs are located outside the Berrima/New Berrima locality,
and geographically remote from the mine. In addition, the co-location of existing general and
heavy industry, including the Austral masonry works/quarry (under construction) is evident,
and there is no suggestion of a loss of tourism jobs from those developments. Therefore
any impact on local tourism jobs from the Hume underground project is extremely unlikely.
Wages (median weekly income) paid to those in the tourist sector are round $400-$500,
compared to 300 FTE jobs at the Hume project of $2000 + per week.
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I commend the Hume projects for approval in accordance with its obligations to provide
transparency and independence, according to some of the principles highlighted in my
submission to the NSW Productivity Commission IPC Review (attached).

Ian Wiskin
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IR Wiskin
ATTACHMENT: SUBMISSION TO IPC 2ND REFERRAL HUME COAL AND BERRIMA RAIL PROJECTS

15th November 2019

SUBMISSION TO THE NSW PRODUCTIVITY
COMMISSION REVIEW OF THE INDEPENDENT PLANING
COMMISSION

INTRODUCTION
On 22 October 2019 I made an initial submission to the NSW Productivity Commission Review.
This was in the form of a letter to the Deputy Premier, other Ministers and the Chair,
Independent Planning Commission (IPC), dated 25 September 2019, following an IPC
determination on the Bylong Mine project.
Key features of that letter were:
•

Lack of clarity and leadership on key considerations of policy and guidelines, or lack
thereof, having ramifications for regional employment and highlighting the influence of
non-merit assessments from government agencies to planning authorities

•

The IPC was not wholly to blame for the Bylong mine determination as both State and
Commonwealth governments needed to share the blame for failing to provide clear
policy direction to planning authorities on critical issues, including GHG and water policy.

•

The Courts and planning authorities, such as the IPC, have been in a quandary over
exactly what government policies and guidelines they are required to consider in
interpreting the Mining SEPP, GHG policy, Aquifer Interference Policy (AIP) et al.

Having had extensive experience major project approvals in six Australian States and one
Territory, as well as international project approvals, I wish to expand matters raised in my initial
submission, and other issues pertinent to the terms of reference for the IPC review.
Private sector project management skills, if appropriately applied to the public sector, offer
substantial advantages to improving major project approval efficiencies, meeting State and
regional development objectives and improving NSW productivity that would flow from
streamlining IPC processes, but, more importantly, the efficiencies and transparency of
government agency interaction with a co-ordinated major development regime. Without the
latter, any IPC review will not deliver improved outcomes.
OVERVIEW
There have been several reviews of the major project approval development assessment
process at State and Commonwealth level that should inform this review.
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Commonwealth:
•

Major Project Development Assessment Processes, Australian Productivity
Commission Report (Nov 2013)

•

Building Australia’s Future: A Review of Approval Processes for Major
Infrastructure Australia (2009)

•

Performance Benchmarking of Australian Business Regulation: Planning,
Zoning and Development Assessments, Australian Productivity Commission
(2011)

•

Independent Review of the Environment Protection and Biodiversity
Conservation Act 1999, Hawke Review (2009)

•

Report into the Operation of the NSW Planning Assessment Commission
(PAC), NSW Audit Office (January 2017)

•

Report into the Department of Planning’s Assessment of State Significant
Development (SSD), Corbyn Review (Aug 2017)

NSW:

There is no merit in addressing other jurisdictional regimes for major project approval in this
submission as this will be better examined by reviewing the Commonwealth Productivity
Commission report of November 2013. The NSW Productivity Commission also has the
appropriate expertise to analyse cross jurisdictional matters.
TERMS OF REFERENCE
Let me comment on each of the Terms of Reference for the IPC review.

TOR 1: To recommend whether it is in the public interest to maintain an Independent Planning
Commission, considering, where relevant, the experience with similar bodies in other common law
jurisdictions.
In order to address the requirement for the IPC to exist, it is incumbent on executive government to examine
three elements:
1. Whether political intervention in the planning process serves the public interest, and/or;
2. What is the jurisdictional public interest, and does it require independent assessment of planning merits or
intervention? and/or;
3. Does an independent merit-based assessment require transparency for public interest integrity and a
clear balancing of public and private interests in planning decisions?
‘Public interest’ is one of the misused terms in the lexicon of planning law, particularly by the Department of
Planning, Industry and Environment (DPIE), and its predecessors, in making recommendations in major
project assessment reports, particularly where it is used as a ‘catch all’ to justify recommending against a
project approval.
Prior to granting independent planning determination powers to the IPC, its predecessors, the PAC and
Commissions of Inquiry made recommendations to the Minister for Planning to approve or reject development
applications. The general process of assessment, where the claims of various parties, including government
agencies, received a level of scrutiny not available in an arena where the public interest equates with political
interest.
Executive government, in its wisdom, and after serious issues of conflict of public interest being raised,
decided that the public interest is best served by an independent merit-based assessment process for major
projects. Further, executive government has removed development determination by local councils and
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replaced it with Joint Planning Panels in metropolitan areas.
The issue for the IPC review, is not whether the IPC should exist but how its processes and procedures can
be improved to better serve the public interest, considering similar major project approval systems in other
jurisdictions.
In addressing (1) to (3) above, it is important to note:
(a) Public officials, whether elected officials, public officials or members of the IPC have an overarching
obligation to act in the public interest and that their primary purpose is to serve in accordance with:
(i)

The jurisdiction of the decision-maker. In the case of the IPC, being a statutory independent
decisionmaker;

(ii)

The process required to deal with the merit issues of the decision to be made;

(iii)

Balancing the respective public interest considerations regardless of the needs of respective
interest groups. In this regard, other than public officials, all other interest groups should be
treated as representatives of private interest groups, including NGO’s, environmental
collectives and project proponents.

(b) ‘Public Interest’ can be described as affecting the good order and functioning of the community for the
economic and social well-being of the public, using the widest definition of respective interests.
(c) ‘Public Interest’ does not mean that what is in the interest of executive government should
automatically be considered to be in the public interest.i Such intervention in the planning process is
subjective, potentially conflicting and imposes pressures on public officials to interpret public interest
inappropriately.
(d) Independence in the balancing of public interest requires a disciplined staged process:
(i)

Identification of the relevant ‘public’ whose interests are to be considered as being in the
public interest. In the planning system this rests on submissions, either individually or
collectively.
Weighing the relative interests of private and public parties to a decision and being clear about
merit or ‘manufactured’ interests to the planning decision.
Making assessments and decisions about public interest on perceptions of majority public
opinion, in a social media world, is not a workable option and leads to a corruption of the public
interest, leading to a bias in favour of some public interests against others.
Often the public does not have all the facts or maybe misinformed. There is also undue pressure
on public officials to act in less than a fearless manner or to ‘second guess’ the wishes of
executive government.

(ii)

Clear enunciation of the public interest through considered statutory regimes, policies and
guidelines for decisionmakers.
The role of public officials and agencies representing and advocating a specific statutory regime,
policy or guideline needs to be independent of the decisionmaker who is required to make a merit
assessment and final determination. There needs to be a separation of decision-making
between executive government and the IPC, statutorily required to make an independent
decision.
Ideally, it is the IPC that is required balance the public interest, not the role of government
agencies to make those determinations on behalf of the IPC. Such intervention could be
considered as fettering the discretion of the IPC.
Should it be the wish of executive government to intervene in the discretion of the IPC then it
should change the law and explain how the public interest is being progressed by such a change.

(iii)

A merit assessment of the issues, including a balancing of competing public interests.
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This is achieved by a transparent and public debate of the merit issues through an integrated
process of testing expert advice from government agencies and independent experts.
Public officials representing executive government have limited resources and don’t necessarily
encompass the wider range of academic and non-government expertise available to the
decisionmaker.
A clear distinction needs to be drawn between whether a decision was made in the public
interest, based on the desire of executive government, or whether it was made on the merits of
the assessment.
Merit based assessments, taking account of criteria from statutes, policies or guidelines are likely
to have a greater rigour. For this reason alone, it is incumbent on executive government to
present clear directions to decisionmakers such as the IPC.
The final relevant criteria should be whether the determination was the ‘right’ decision backed by
evidence and a well-documented determination, taking account of all the public interests – private
and public.
Where a decision is properly documented it supports the credibility of the decision, the
decisionmakers and the ultimate guardians of the public interest – executive government. This
focuses attention on the merits of the decision and not the conduct of the decisionmaker.

TOR 2: To make recommendations in relation to the Independent Planning Commission’s operations and
the mechanisms by which State significant development is assessed and determined.
In order to make recommendations with respect to IPC operations, and the mechanisms of by which State
Significant Development (SSD), is assessed there is a distinction between:
(i)

IPC processes, and

(ii)

The way executive government, in the form of government agencies, deals with and assesses SSD
projects.

In the first instance, IPC processes are only as good as the level of technical competence possessed by the
Commissioners and support staff.
In the second instance, there is a conflict with government agencies making recommendations or, through
submissions, seeking to unduly influence the IPC’s merit-based assessment, rather than provide dispassionate
technical advice.
These matters are dealt with in the following comments on the terms of reference.
TOR 3: Having regard to the above, identify any proposed changes to the Independent Planning
Commission’s current functions, processes for making determinations, and resourcing. The issues to
be considered include but are not limited to:
TOR3 (a)

Thresholds for the referral of matters to the Independent Planning
Commission.

Traditionally NSW , and in many other jurisdictions, criteria exist for referral to a central
planning body, based on project capital size and with a discretion to refer any project, that
executive government, wishes to refer for greater scrutiny, based on the extent of
environmental impact, public concern or complexity of the issues.
In Queensland, the Co-ordinator General may elect to determine any project, irrespective of
the desire of the proponent and acts as a central co-ordination authority, but in the absence
of an independent planning decisionmaker.
There is no merit in addressing other jurisdictions as the NSW Productivity Commission is far
better qualified to assess major project approval in other jurisdictions.
More recently in NSW, executive government mandated that any project with twenty-five
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objections, or local government objection, or where a proponent has made political donations
be automatically referred to the IPC for determination.
This threshold is ludicrously low, given that anyone with a twitter account can easily engineer
twenty-five objections to a development application.
The threshold should be return to those applying under the Major Projects SEPP. In addition,
there is merit in retaining the option of automatic referral for political donations but removing
the threshold of local government objections. Local government should be considered as
being no more important than any other party, including government agencies, to a meritbased IPC assessment.
TOR 3 (b)

The clarity and certainty of policies and guidelines that inform determinations.

I refer to my previous submission of 22 October 2019 (Letter to Deputy Premier et al of 25 sept 2019). That
submission dealt with two areas of lack of policy clarity; namely GHG Scope 3 policy and ‘Make Good’ water
policy.
Policy Example 1:

Greenhouse Gas (GHG) Policy

In the IPC Bylong mine determination reference was made to the Gloucester Coal case in the Land and
Environment Court (LEC). In making its determination the IPC was required to apply the Mining SEPP which,
inter alia, states:
“to consider an assessment of greenhouse gas emissions
(including downstream emissions) …. having regard to any
applicable State or national policies, programs or guideline”.
Both the LEC and the IPC had difficulty in determining what State and national policies applied and how the
Mining SEPP should be interpreted.
In the Gloucester case the LEC Chief Justice Preston lamented about what GHG policies applied with respect to
GHG. An extract from the Gloucester case can be found as Attachment A and highlights the policy vacuum
prevailing before the LEC.
Notwithstanding the Gloucester Coal case, the IPC in its Bylong determination referred to the NSW Climate
Change Policy Framework (Office of Environment and Heritage 2016).
The policy framework states:
•
•
•
•

“defines the NSW Government’s role in reducing carbon emissions and adapting to the impacts of
climate change;
sets policy directions to guide implementation of the framework;
commits NSW to achieving aspirational long-term objectives of net-zero emissions by 2050 and help
NSW become more resilient to a changing climate;
sets out the next sets for implementation”.

It the absence of any other policy of guideline on GHG and/or Scope 3 emissions, it is not unreasonable for the
IPC to presume the above policy was an official direction of the executive government. It was therefore mandated
to consider it as an ‘applicable State policy’.
Equally, the IPC, in the United Wambo Coal determination, imposed a condition of consent limiting the sale of
coal to only nations that had signed the Paris Agreement. Again, in the absence of any other policy or guideline, it
is not unreasonable to assume the Australian Government commitment to the Paris Agreement is an expression
of national policy and a guideline.
Since the LEC and IPC determinations the NSW government has moved to limit imposition of GHG conditions;
however, this is yet to receive parliamentary approval. Irrespective, the legislative amendments do not remove
the requirement for the IPC to consider GHG as required by the Mining SEPP.
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It is understood the NSW Government is moving to provide concise and clear policy direction to the IPC on GHG
Scope 3 emissions. This highlights the dangers of executive government agreeing to ‘aspirational’ political
statements that later impact on investor confidence in the NSW planning system.
Whilst there are issues with both the United Wambo and Bylong mine decisions on other grounds, the matters
raised by both the LEC and IPC on GHG assessment should drive home the need for more rigour in arriving at
policy pronouncements.
Policy Example 2:

Aquifer Interference Policy (AIP)

Another example of poor policy guidance was highlighted in the IPC Bylong Coal determination. The Commission
wrongly interpreted the provisions of the AIP as it applied to drawdown of the groundwater source resulting from
coal extraction, citing that any drawdown of 2m was applied as an absolute threshold never to be exceeded.
Rather, those with experience with groundwater assessment correctly interpret the threshold of 2m being an
arbitrary level beyond which compensatory water or ‘make good’ applies.
In the absence of statutory certainty over drawdown impacts under the AIP and the absence of clear guidelines,
excepting some generic fact sheets, there is no clear and concise direction on the application of the AIP to
development projects.
In addition, despite the IPC’s AIP’s misinterpretation, there are no guidelines or policies relating to water ‘make
good’.
However, this policy vacuum is compounded when every other mining decision involving water impacts provides
for a standard water compensation conditions of consent. There are at least fourteen approved coal and non-coal
projects with standard water compensation conditions.
Policy direction on water compensation and conditions of consent have been recommended by the Department of
Planning in numerous development consents and accepted by the Minister, the PAC and IPC. This policy
uncertainty is now at risk with the application of water ‘make good’ arrangements, where no guideline of policy
exists yet it is being imposed by government agencies in a complete policy vacuum.
Policy Example 3:

Economic Assessment of Mining and Coal Seam Gas Proposals

In December 2015 the then Department of Planning and Environment mandated that all mining and coal seam
gas projects conduct an economic assessment in accordance with:
Guidelines for Economic Assessment of Mining and Coal Seam Gas Proposals, Department of Planning and
Environment December 2015)
The guideline has been used for the assessment of all mining projects since that date.
The guideline states:
“The Environmental Planning and Assessment Regulation 2000 requires a proponent to request any
requirements for the EIS from the secretary of the Department of Planning and Environment. These
requirements are referred to as the Secretary’s Environmental Assessment Requirements (SEARS) To
support the triple bottom line assessment, the standard SEARS require an economic assessment of the
project in accordance with these guidelines”.
However, despite this clear guidance, DPIE in the Hume Coal application, currently before the IPC for
determination, directed its own economic expert to apply the Treasury Guidelines for Cost Benefit Assessment.
The latter are specifically designed and directed to government projects and programmes only. DIPE’s
assessment report removes all labour and associated tax contributions as a benefit to the community, having the
effect of deliberating downgrading the public benefit of the project.
No other mining proposal, before or since, has been assessed against a policy DPIE does not require of any other
project and which is contrary to DPIE’s own policy.
Even where a clear guideline exists, DPIE dictates a completely different guideline to satisfy a desire for a
predetermined outcome.
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In the absence of policy or guideline certainty project proponents lose faith in the integrity of DPIE and other
agencies providing clear direction to the IPC on major projects.

TOR 3 (c)

The Commissioners’ skills, expertise and qualifications

Given the ever-increasing complexity of major project approvals, the need for Commissioners with appropriate
technical expertise is self-evident.
The IPC did inherit Commissioners from the PAC. The PAC organisation had a bias towards social assessment
and a more academic approach to project determination. Some IPC panels have a high level of technical
expertise to deal with engineering, hydrogeological and environmental assessment will others do not have the
breadth of experience to conduct a proper assessment.
Notwithstanding, no one Commissioner can deal with the complexity of issues, understanding of the law, policies
and guidelines without the support of appropriately qualified staff. It takes time to build a competent team;
however, more use should be made of contracted experts or part-time Commissioners.
For the IPC to be a fully functioning independent determining authority it requires additional resources. It already
has the power to independently engage experts, but this must be done so as not to duplicate the role of
government agencies. However, government agencies must be more accountable and transparent.
Further comments can be found in Items (f) and (g) below.
TOR 3 (d)

The adequacy of mechanisms to identify and resolve any conflicts of interest by
commissioners.

There is an inherent problem dealing with conflicts of interests where many experts have experience in
both industry and government, particularly on areas of esoteric technical matters where there are few
experts.
Private industry engages with number of experts who advise competitors on areas of similar scientific
engagement. There are proven means of integrity maintenance and, in my view, there have been no
issues with managing both interests and conflicts.
The issue for the IPC is that project opponents reject the expertise of Commissioners who have had the
slightest involvement with private sector organisations. Accordingly, several people, I am aware, have
refused to consider submitting their names for consideration by the IPC, this limiting the ‘gene’ pool for
suitable candidates.
Claims of conflicts of interest only have credibility where Commissioners and IPC staff fail to:
•
•
•
•
•
•
•
•
•

understand and comply with applicable law;
conduct assessments with fairness and impartiality
show integrity, professionalism and polite engagement with all parties;
apply the principles of natural justice and procedural fairness;
ensure accountability and transparency;
avoid and/or manage where private interests conflict, or are perceived to conflict or are reasonably
seen by others to impair the integrity of the office;
act apolitically;
expose potential corruption or perversions of good governance with the private or public sector;
and
at all times, act reasonably.

The real test of a Commissioner is about management of all parties to an application on a fair, transparent
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and rigorous basis, being seen to be free of personal direction by executive government.
Decisions must be seen to have been made on reasonable terms, addressing all the mandatory
considerations, and giving reasons for the weight given to specific criteria. The focus needs to be on the
merits of the decision and not the conduct of the decisionmaker.
It is recommended that any claims of conflict are immediately addressed by referral to an IPC
Commissioner responsible for Integrity Guidance, if necessary, with the guidance of ICAC. However,
attention needs to be given to vexatious claims by certain parties to remove Commissioners from panels for
other than proper reasons. Hence the need for a robust and timely integrity determination.
TOR 3 (e)

The Independent Planning Commission’s procedures and guidelines

The IPC has adopted the need for transparency in dealing with all parties. This is to be commended, particularly
through the transcribing and posting of meetings on the IPC website.
This principle should be applied to meetings with all relevant government agencies, who should report directly to
the IPC, rather than through the conduit of DPIE.
It is noted that the IPC Chair, Professor O’Kane in evidence to the ICAC inquiring into lobbying was reported to
have said that the relationship of the IPC and DPIE changed after meeting transcripts were made publicly available
on the IPC website. This is a welcome development as the role of DPIE and other agencies is not as transparent
as could be the case.
Generally, where there is a difference of opinion, policy or guidelines between DPIE and other government
agencies, those matters need to be referred to IPC for resolution in a timely manner, not after the lodging the DPIE
preliminary or final assessment reports.
DPIE should still act as a co-ordinating agency for the lodgement, management and collation of DA applications,
public responses to EIS display.
DPIE, along with other government agencies, should make submissions to the IPC on merit issues alone and not
make recommendations as to whether a project proceed or not, or is capable of approval. This is a matter for the
IPC alone if it retains its statutory independence role.
In order to streamline the approval pathway, DPIE should present a Preliminary Assessment Report to the IPC;
however, the need for a Final Assessment Report becomes redundant, should the IPC take control of the
determination pathway in accordance with the independent powers conferred by legislation.
TOR 3 (f)

The extent to which the Independent Planning Commission should rely upon the
assessment report prepared by the Department of Planning, Industry and Environment,
taking into account any additional assessments by other Government agencies

See (e) above for recommendations regarding the role of DPIE.
Secretary’s Environmental Assessment Requirements (SEARS)
In addition to the IPC review, the modus of DPIE and other relevant government agencies interacting on major
projects requires examination, given the independent assessment role of the IPC, the need for administrative
efficiencies and the objective to improve NSW productivity.
It is usual to DPIE to seek the advice of other agencies for input to the issue of the Secretary’s Environmental
Assessment Requirements (SEARS). SEARS are issued informing the preparation of the Environmental
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Impact Statement (EIS).
Unfortunately, over time SEARS have become increasingly more generic and, despite input from other
agencies, SEARS fail to encompass the full range of matters, policies and guidelines later required by
government agencies. This requires proponents to factor in extensive delays meeting agency requirements
not notified at the time SEARS are issued.
The value of seeking SEARS is now redundant with new matters requiring extensive expenditure of time and
money later in the assessment process. Given IPC procedures and more involvement in project assessment
there is merit in either removing the requirement for SEARS or tailoring them to be ‘fit for purpose’ and
encompassing all the government agency requirements.
It is open for debate, whether any administrative efficiencies are achieved by removing the requirement for
SEARS or handing the responsibility to the IPC, in view of the IPC being required to assess matters addressed
in the SEARS.
Institutional Collusion
In view of the NSW Government’s object to improve transparency around major project approval there are
improvements in the process around DPIE and other government agencies interacting.
Currently, DPIE acts as a co-ordination and clearing house for responses EIS display and responses from
government agencies. This has resulted in a reluctance from relevant government agencies dealing directly
with project proponents, unless directed by DPIE. Equally, DPIE jealously guards its role in direct discussions
with agencies and, in many cases, the first a proponent is apprised of agency comments is after the publication
of the DPIE Preliminary Assessment Report.
There is no transparency around the proponent’s materials being communicated to other agencies and the
context of the data provided and no real opportunity to interact with those agencies.
Unfortunately, in some assessments, this has led to institutional collusion over the terms of the final input into
the DPIE assessment reports.
Any review of the IPC should examine how transparency of the DPIE and other government agencies in the
major development assessment process can be improved.
It is also unfortunate that correspondence to DPIE and other government agencies fails to extract a response,
let alone an acknowledgement.
DPIE Appointed Independent Experts
In addition, where DPIE engages independent experts to assess a proponent’s environmental assessment, the
scope of works of the proposed engagement by DPIE should be made publicly available, assisting the
proponent, the community and IPC to focus on matters of substance earlier in the assessment process.
To Recommend or Not to Recommend?
In order to clarify the role of DPIE and its relationship with the IPC, it is worth noting several past
developments.
On 19 Jan 2017 the NSW Audit Office released a report into the operation of the then Planning
Assessment Commission (PAC).
The Auditor-General made specific findings regarding the role of the Department of Planning.
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Specifically, it recommended:
“To minimise the perception that the Commission is simply ‘rubber stamping’ the
department’s recommendations, assessment reports should not recommend whether or not
a project be approved. Instead, they should provide the Department’s views on whether or
not a project meets relevant legislative and policy requirementsii”.
The Auditor-General, in a media release, dated 19 Jan 2017, stated:
“It is pleasing to see that the Commission has accepted all my recommendations.”
In a separate report in August 2017, to the Department of Planning on a review of the internal assessment
of State Significant Development (SSD) (Corbyn Report), it was noted that the Department had already
changed its policy on recommendations for approval or refusal:
“Where the Independent Planning Assessment Commission is the determining authority, I
support the recent change in the approach from making an explicit recommendation for
approval or refusal to providing the Department’s conclusions on whether a proposal is
approvable or not. Although a small change, it provides more clarity on who is the
decisionmaker, while at the same time, being transparent and clear on the Department’s
view about the merit of a proposaliii.”
Notwithstanding the above, DPIE continues to make recommendations for either project approval or
rejection for major projects that are before the IPC for assessment and determination or were due to be
assessed by the IPC.
Either the IPC is truly independent, or an arm of executive government, regardless of the legislation
granting full discretion to the IPC for major project determination.
TOR 3 (g)

Resourcing of the Independent Planning Commission and the mechanism for
determining budgetary support.

Consistent with the recommendations in this submission the resourcing of the IPC needs to be
considerably enhanced.
Substantial savings can be made by transferring many project assessments functions of DPIE to the IPC.
The IPC should be separately funded by Treasury in accordance with the guidelines applicable to
independent statutory bodies. The Minister for Planning continues to be the responsible Minister; however,
staffing and resources should be the sole prerogative of the IPC.
TOR 3 (h)

Whether the Independent Planning Commission’s Secretariat should be employed
directly by the Independent Planning Commission or provided by another Government
agency, and if so, which agency.

Consistent with the views and recommendations in this submission, the Commission’s Secretariat should be
employed directly by the IPC and enough provision made for the IPC to engage independent experts and remove
duplication with DPIE.
In order to improve internal co-ordination for major projects within government, it is recommended that a Major
Projects Co-ordination Branch be established with the Department of Premier and Cabinet to streamline
government agency advice and policy guidance on behalf of executive government to the IPC.
In accordance with past practice for major projects during the early 1980’s through to 2010, it is recommended
that the Secretary, Department of Premier and Cabinet reassume the role of NSW Co-ordinator General to
manage intragovernmental responses to major projects, both public and private. This seamless arrangement
removed institutional silos, regulatory barriers and facilitated a ‘whole of government’ approach to major
investment and job creation projects. Such an approach is essential for NSW to lift its productivity rate.
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i

Mason J, Commonwealth of Australia v John Fairfax and Sons Ltd & ors (1981) ALJR 45 (at p49)

ii

https://www.audit.nsw.gov.au/publications/latest-reports/assessing-major-development-applications

iii

https://www.planning.nsw.nsw.gov.au/-/media/Files/DPE/Reports/Assessment-report-independent-review-2018-0912.ashx page 5
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ATTACHMENT A
Discussion on Policy Vacuum Confronting the Land and
Environment Court and the Independent Planning
Commission
GHG Policy vacuum

Mining SEPP mandates having regard to State or national GHG policies
Mining SEPP cl 14(2) states:
“(2) Without limiting subclause (1), in determining a development application for development for the
purposes of mining, petroleum production or extractive industry, the consent authority must consider an
assessment of the greenhouse gas emissions (including downstream emissions) of the development, and
must do so having regard to any applicable State or national policies, programs or guidelines concerning
greenhouse gas emissions.”
There is no clear policy statement, either Fed or NSW, that states either that new coal mines are allowed or
banned.
Accordingly, in the policy vacuum the IPC and the LEC was left to interpret their own version of what the
GHG policy was, in light of the Paris Agreement.

Practical examples of policy vacuum
Example 1 – Gloucester Resources Limited v Minister for Planning [2019] NSWLEC 7 (Rocky Hill)
In the Rocky Hill decision, because there’s no clear policy on permissibility of new coal mines regarding
GHG, the LEC judge was in a desperate position of working out the policy by himself, second guessing the
national policy by looking at other source documents like the Paris Agreement, which isn’t even Australian
law. [In international law, ratification does not mean the treaty is domestic law. Only if the treaty is passed
as domestic legislation, does the treaty become domestic law]. And because the Paris Agreement was
silent on how the GHG reductions were to occur, including being silent on position of new coal mines,
Preston CJ was in a policy vacuum.
Below are examples of the policy vacuum causing difficulties for the Preston CJ from the trial transcripts.
Day 5, 21/8/2018, at page 398 of the transcript:
“WITNESS FISHER: Well, we have some practical examples under the Commonwealth
Government’s emissions reduction fund which is a fund that’s operating today that encourages
projects to come forward and bid for the cheapest abatement that’s available. The most recent
prices in those bids are around $13 a ton of CO2 abated. Most of those projects to date are
terrestrial sequestration projects but anybody can bid in these things so, for example-HIS HONOUR: Is this the Direct Action Policy?
WITNESS FISHER: Sorry?
HIS HONOUR: Is this the Direct Action one?
WITNESS FISHER: Yes, yes. Emissions reduction fund direct action.
HIS HONOUR: Is that still going?
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WITNESS FISHER: Yes.
HIS HONOUR: It changes so much each day, I don't know what’s going on with the
Commonwealth.”
Day 9 of the hearing, 27/8/19, from page 831 of the transcript:

“HIS HONOUR: Insofar as it refers to national policies, I mean it’s pretty hard working out what the nation is
doing at the moment—
GALASSO Senior Counsel: That’s the problem. I say we can all do that, I mean for example, and if
you want me I can tender the news feed over the last two weeks that we 45 have been sitting in this
Court, but we’ve had the NEG, we’ve had a change in prime minister, we’ve had potentially a
change in policy. There was a news report yesterday that spoke about the new minister for energy
being “Someone that knows the importance of coal”. Now, are they policies? I doubt it. What are
they? Who knows.
HIS HONOUR: What about the NDC of Australia, would that be a policy? So when Australia, pursuant to the
Paris Agreement, put forward its nationally determined contribution, 26 or 28 or whatever it is, would that
fall within the national policy there?
GALASSO: Arguably not for as long as there’s also contemplation of Australia not abiding by Paris.
Now, what does it mean? I can say to your Honour I don’t know. If your Honour said “Is Paris part of
the national law”, the answer is no. It’s certainly not part of the State law and if we pause there,
whatever is 10 said is going on the back of Paris is fundamentally inconsistent with this SEPP that
we’re reading as part of the domestic State law, but what it is that is a national policy that is
engaged in your Honour’s consideration in 14.2 is unclear except that your Honour’s observance of
the NDC to the extent that it maybe thought to be reflective of a national policy under the Paris
Agreement 15 of course, does not amount to the sort of things that are advanced by the second
respondent in terms of no new mines.
…
There’s also the aspect that there seems to be an interspersing of policies under the Paris Agreement with the
scientific position relevant to global warming. That is the position expressed by Professor Steffen is one that’s
35 directed globally, but even to the extent that one goes in search of what we saw previously under the SEPP
as a national policy, there’s a disconnect between that and things such as the Paris Agreement. Whatever it is
that maybe said, and we’ve dealt with aspects of the Paris Agreement in the written submissions, the sort of
approach of Professor Steffen as a scientist is not 40 reflected in anything in the Paris Agreement and we
reiterate your Honour’s observation about not even the NDC is concerned with the sort of approach that is
advanced against us in this case, that is—
HIS HONOUR: It’s silent as is the Paris Agreement on how you achieve the reductions, and
even though NDC is silent, so we say we will achieve this reduction but it doesn’t promise to the
world how we’re going to do it.

…
GALASSO: No, but even if that point, if you wished to import a judicial awareness of how one
can do it, …
So unlike aspects of thermal coal where we do have other means of generating electricity as
being the major requirement for it in other means, and even in terms of a base load as Mr
Manley educates us about the more contemporary ways of creating a base load in terms of the
efficiency of new 10 power plants, your Honour doesn’t have that in the circumstances of the
present case and the attempts by Mr Buckley to do so fall well short of even an inventive
13
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exercise in the realm of how do we do that, we don’t get there.
HIS HONOUR: It may happen, the question is will it happen within the life of this mine?
GALASSO: The evidence before you is that that is unlikely, even on Mr Buckley’s
formulation…”
If the Chief Justice of the NSW Land and Environment Court cannot discern the National and state
policy on GHG in order to fulfil his role, there is a policy vacuum.
Above transcript also shows how, due to the policy vacuum, Preston CJ was even forced to predict
whether, within the mine life, steel can be made without coking coal or majority of electricity can be
generated from non-coal sources. It is unfair and inappropriate to require IPC and the judges to make
such predictions. It is the Government’s role to determine whether such issue should be determined,
and if so, how the decision maker should take it into account.
Scope 3 emission policy vacuum

Similarly, the Mining SEPP states that Scope 3 emission must be considered. But there is a policy
vacuum as to how it is to be considered, leaving decision makers without any guidance. In the Rocky
Hill case, the learned Preston CJ said on day 9 of the hearing:
“Preston CJ: It always is the tricky one, scope 3. It’s no doubt, and the SEPP makes it clear,
you’ve got to take it into account. The question is, how do you do it? It’s is an enormously
difficult question as to how. You know it’s 45 going to have an effect, you’ve read it, but how do
you input that into the decision-making as to whether you approve a project?
GALASSO: One instance of doing it, and it’s not just done in this appeal but in other appeals,
there’s the submission made about substitution and to that extent I made that submission a few
moments ago about substitution of this product that’s coming from further afar. Other instances
of substitution is substitution of particular product for more greenhouse emitting product from
other mines and to a certain extent that’s touched upon….”

Examples IPC and judicial policy making in the absence of Parliamentary policy
Because of the policy vacuum as to what the national policy is and how scope 3 emission to be taken into
consideration, Preston CJ had no choice but to make up a policy himself.
Paragraph 441 of the Rocky Hill judgment:
“[526] The approval of the Project (which will be a new source of GHG emissions) is also likely to
run counter to the actions that are required to achieve peaking of global GHG emissions as soon as
possible and to undertake rapid reductions thereafter in order to achieve net zero emissions (a
balance between anthropogenic emissions by sources and removals by sinks) in the second half of
this century. This is the globally agreed goal of the Paris Agreement (in Article 4(1)). The NSW
government has endorsed the Paris Agreement and set itself the goal of achieving net zero
emissions by 2050. It is true that the Paris Agreement, Australia’s NDC of reducing GHG emissions
in Australia by 26 to 28% below 2005 levels by 2030 or NSW’s Climate Change Policy Framework
do not prescribe the mechanisms by which these reductions in GHG emissions to achieve zero net
emissions by 2050 are to occur. In particular, there is no proscription on approval of new sources of
GHG emissions, such as new coal mines.
527
Nevertheless, the exploitation and burning of a new fossil fuel reserve, which will increase
GHG emissions, cannot assist in achieving the rapid and deep reductions in GHG emissions that
are necessary in order to achieve “a balance between anthropogenic emissions by sources and
removals by sinks of greenhouse gases in the second half of this century” (Article 4(1) of the Paris14
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Agreement) or the long term temperature goal of limiting the increase in global average temperature
to between 1.5ºC and 2ºC above pre-industrial levels (Article 2 of the Paris Agreement). ). As
Professor Steffen explained, achieving these goals implies phasing out fossil fuel use within that
time frame. He contended that one of the implications of the carbon budget approach is that most
fossil fuel reserves will need to be left in the ground, unburned, to remain within the carbon budget
and achieve the long-term temperature goal. The phase out of fossil fuel use by the second half of
this century might permit a minority of fossil fuel reserves to be burned in the short term. From a
scientific perspective, it matters not which fossil fuel reserves are burned or not burned, only that, in
total, most of the fossil fuel reserves are not burned. Professor Steffen explained, however, that the
existing and already approved but not yet operational mines/wells will more than account for the
fossil fuel reserves that can be exploited and burned and still remain within the carbon budget. This
is the reason he considered that no new fossil fuel developments should be allowed.
556 … As I have found elsewhere in the judgment, the Project will have significant and
unacceptable planning, visual and social impacts, which cannot be satisfactorily mitigated. The
Project should be refused for these reasons alone. The GHG emissions of the Project and their
likely contribution to adverse impacts on the climate system, environment and people adds a further
reason for refusal….”
The judgment excerpt above shows that, because of the policy vacuum, Preston CJ concluded that “most
of the fossil fuel reserve will need to be left in the ground”. This is despite admitting that he Paris
Agreement deliberately is silent on banning new coal mines.
This type of judicial policy making is a form of judicial activism that is not appropriate. It is inappropriate
because NSW IPC panel members and the LEC judges are not qualified to pronounce national and state
policies. That role should be performed by democratically elected government.

IPC example – Rocky Hill
In the Rocky Hill Bylong Coal State Significant Development application (SSD 6367), the Independent
Planning Commission also stated the policy vacuum left by the National and the state government.
Make Good policy vacuum
The IPC statement of reasons dated 18 September 2019 (SOR) states at paragraph 296 that:
“The Commission notes that … The AIP ‘make good’ provisions apply as set out in paragraph 255.
The Commission notes that the AIP Does not define or identify what ‘make good provisions’ are.”
Because there is a policy vacuum as to what ‘make good’ is, the IPC simply stated that “there is insufficient
information” as to whether the ‘make good’ requirements are satisfied:
“The Commission finds that the groundwater impacts on the Project are unacceptable for the
reasons set out below: … there is uncertainty and insufficient information before it as to whether the
‘make good’ requirements… are met…”
GHG policy vacuum
The GHG policy vacuum was also identified in the Rocky Hill decision, where the IPC rejected NSW
DPE’s submission on what is and is not NSW policy on GHG.
NSW State Government’s own Department of Planning said the NSW Climate Change Policy Framework of
“aspirational emission saving objective” is not a development control policy”. However, the IPC, which is
bound to have regard to state GHG policy, overrode the NSW government and ruled that the NSW Climate
Change Policy was a state policy that the IPC must follow.
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It is a glaring example of a policy vacuum when the IPC, establisehd by the NSW Government, disagrees
with NSW DPE as to what is and is not a GHG policy.
The IPC states the GHG policy vacuum in paragraph 697, saying that “there is no policy guidance on what
constitutes an acceptable, unacceptable … GHG emissions.”

So the IPC just applied the Paris Agreement, which doesn’t provide any guidance since, as the IPC
acknowledges, t is silent on how the GHG emissions are to be reduced.

GHG policy vacuum in relation to economic assessment
The GHG policy vacuum impacts the economic assessment of major projects, since the IPC, in applying
the Paris Agreement, held that the thermal coal would have to “plummet by 59% by 2040”. And since the
Applicant didn’t factor this into the coal demand assumption, the whole economic assessment was held to
be too “uncertain” to base the approval on.
16
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This policy vacuum leads to a bizarre outcome where the IPC makes its own policy that the world coal
demand may plummet by 59% by 2040, which is not a policy the Commonwealth or the NSW State
government has formulated. The 59% coal demand reduction isn’t even a projection, but a reverse
engineered goal.
Heritage policy vacuum
The IPC also identified heritage assessment policy vacuum, but nevertheless holding that the Bylong Coal
project had unacceptable heritage impacts.

17
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Social Impact assessment policy vacuum
The IPC also identified social impact assessment vacuum.
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