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Mr Stephen Barry 
Planning Director 
Independent Planning Commission 
Level 3, 201 Elizabeth Street 
Sydney NSW 2000 

 
Dear Mr Barry, 

Harbourside Shopping Centre redevelopment (SSD 7874) 
 
I refer to the Independent Planning Commission’s (the Commission) letter of 3 June 2021, to 
the Department of Planning Industry and Environment (the Department), requesting the 
Department to consult with the Applicant on the workability and any potential unintended 
consequences of the proposed draft conditions currently being considered by the 
Commission. 

The Department has consulted with the Applicant, who has advised the Department that the 
Commission’s proposed conditions would result in a number of unintended consequences 
including: 

 it would make the project unviable and therefore prevent the delivery of public benefits 
including the provision of new public open space, public domain upgrades, an affordable 
housing contribution, construction and operational jobs and wider economic benefits 
resulting from the redevelopment of the site 

 only a small proportion (approximately 30%) of the lost GFA could be potentially relocated 
within the envelope 

 the proposed tower setback would limit the ability of the detailed design to achieve design 
excellence through reduced flexibility within the concept envelope 

 the proposed single level of open space could result in an inferior public domain and urban 
design outcome. 

The Applicant therefore requests the Commission consider the alternative option presented 
on 13 May 2021 as part of its determination of the project. The Applicant’s response is 
attached at Schedule 1.   

The Department has reviewed the Applicant’s alternative option provided to the Commission 
on 13 May 2021 and considers that it would further improve on the proposal assessed by the 
Department and deliver an acceptable outcome for the site as: 

 the reduced northern podium height would further mitigate view impacts to residential 
properties to the west and improve the transition between levels and the function of the 
area above the northern podium as publicly accessible open space 

 the proposed 3.05 m increase to the tower height is unlikely to result in any material view 
loss, overshadowing or visual impacts 

 the alternative proposal would be capable of delivering a future development which 
achieves design excellence, subject to the retention of the Department’s recommended 
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condition restricting the maximum envelope utilisation to 80%, to ensure flexibility is 
retained through the design competition process. 

The Department is therefore satisfied the alternative option presented on 13 May 2021 is 
acceptable and it would be unnecessary to limit the redevelopment of the site to the extent 
contemplated by the recommended draft conditions. 

The Department is available to discuss the above issues in more detail. Please contact 
Anthony Witherdin Director Key Sites Assessment on  to arrange any meeting or 
further discussions. 

Yours sincerely, 

 

 

11/06/2021 

Marcus Ray 
Group Deputy Secretary  
Planning and Assessment 



 

 

SCHEDULE 1 



 

Smart People, 
People Smart 

T. +61 2 9956 6962 E. sydney@ethosurban com 
W. ethosurban.com 

173 Sussex St 
Sydney NSW 2000 

ABN.  
13 615 087 931 

 

9 June 2021 
 
 
Anthony Witherdin 
Director - Key Sites 
Department of Planning, Industry, and Environment 

 

Dear Anthony,  

RE: Harbourside Shopping Centre Redevelopment, SSD 7874 - Response to IPC  

We refer to the above matter and correspondence dated 3 June 2021 issued to the Department by the Independent 

Planning Commission (IPC) seeking feedback from Mirvac on any potential unintended consequences of proposed 

draft conditions being contemplated by the IPC. 

 

Upon review of the draft conditions they appear to be seeking a development outcome that generally aligns with the 

alternative building envelope identified in the IPC’s correspondence dated 23 April which Mirvac was requested to 

test and analyse.  

 

Should the draft conditions being considered by the IPC be imposed it would result in the loss of over 6,000sqm of 

employment generating commercial office floor space (GFA). The key unintended consequence of such an outcome 

would be a project that is unworkable and not viable. 

 

Any further changes to the envelope as recommended by the Department for approval need to be considered in the 

context of the significant amendments that have already occurred since Mirvac commenced the planning process at 

the end of 2016. These changes have been informed by extensive engagement and critical review of the project by 

the Department and its independent urban design expert Professor Peter Webber together with responding to 

concerns raised by the local community throughout the process.  

 

The following response provides further detail on the unintended consequences of the draft conditions being 

considered by the IPC.  
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1.0 IPC Draft Conditions  

The draft conditions issued by the IPC reveal that concerns remain with regard to amenity related impacts 

associated with the proposed redevelopment of the Harbourside Shopping Centre. Figure 1 below illustrates the 

envelope as recommended for approval by the Department and its professional planning staff with Figure 2 the 

envelope resulting from imposing the draft conditions being considered by the IPC.  

 

 

Figure 1 Envelope as recommended for approval by the Department  

 

 

Figure 2 Envelope resulting from IPC draft conditions  
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The imposition of the draft conditions being contemplated by the IPC do not appear to recognise the over 4.5 year 

journey that Mirvac, the Department and stakeholders have been on in order to reach this point where a viable 

scheme is being recommended for approval.  

 

A key legal test for a consent authority to consider and ensure is satisfied when imposing a condition is whether it 

meets the test of “reasonableness”. In this regard, the draft conditions being considered by the IPC and the resulting 

magnitude of change are not considered to be reasonable and propose changes to the envelope that go well 

beyond fully resolving amenity concerns and if implemented if implemented would mean Mirvac’s plans would no 

longer be viable. 

 

Further any conditions being considered by the IPC also need to ensure they reflect a balanced consideration of the 

project under Section 4.15 of the Environmental Planning and Assessment Act 1979. In this regard, environmental 

and amenity impacts are just one of many matters that a consent authority has to consider. The Department in its 

assessment and recommendation of the proposal for approval appropriately considered and balanced all matters for 

consideration and were able to reach a position where it could support the project – a project importantly that was 

commercially viable.  

2.0 Unintended Consequences – Project Viability 

The unintended consequences of the IPC draft conditions is a project that is not feasible.  

 

Imposition of the IPC draft conditions would change the project fundamentals to such a degree that it would prevent 

the redevelopment of the site, meaning the existing tired and unattractive building would remain in place. 

 

The following public and economic benefits would therefore not be realised: 

 2,100 construction jobs 

 4,500 long term jobs 

 $20bn toward the Sydney Gross Regional Product over 20 years 

 10,000sqm of new and upgraded public domain 

 $5+ million monetary contribution toward affordable housing 

 Increased tourism  

 Completion of the $15bn rejuvenation of Darling Harbour and wider precinct 

 Support of Pyrmont Metro station 

 

The draft conditions propose removal of the 87,000sqm of GFA that is crucial to be achieved for project feasibility 

and which has been recognised as suitable and agreed with the Department.  

 

fjmt have undertaken a study (refer to Figure 3) of the implications from imposing the draft conditions on the 

proposal and it reveals a loss of over 6,000sqm (GFA) of commercial floor space from the northern podium, 

equating to a reduction of over 500 jobs. This full amount of lost commercial floor space is not able to be relocated 

or distributed elsewhere within the podium.  
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Figure 3 Area loss study resulting from IPC draft conditions  

 

Further compounding the loss of a significant amount of commercial floor space, Mirvac is also still expected to fund 

and deliver the same level of public benefits. There is therefore no longer any equitable relationship between project 

and development outcomes and the delivery of public benefits.  
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3.0 Unintended Consequences – Other  

Noting the above reduction in area and viability concerns of the project, there would also be a range of other 
unintended consequences as detailed below.  

3.1 Tower  

Mirvac working alongside the Department (and Professor Peter Webber) have been working towards creating an 

exceptional and the highest quality urban design, architectural and public domain outcome. The IPC draft conditions 

have the real potential to undermine this outcome, removing any ability for creativity, flexibility and articulation within 

the envelope. 

 

The proposed tower envelope and form (with a 20% articulation control) reccomedned for approval was developed 

in order to give greater flexibility for more creative and responsive built form outcomes (as illustrated in Figure 4 

from the Applicant’s briefing to the IPC in April). 

 

 

Figure 4 Envelope flexibility and articulation  

 

The key unintended consequence from imposing the IPC’s draft conditions is that the tower loses its ability to have 

any meaningful articulation – with only around 4% articulation available. The draft conditions will therefore limit the 

creative freedom of designers during the next phase of the project (i.e. international design competition) – largely 

limiting the competition to a façade competition. A tower in this location and of such prominence arguably deserves 

an opportunity to explore and test a range of building forms.  

 

If the key driver for imposing an additional 10m setback to the eastern elevation is in order to reduce overshadowing 

impacts, there is considered to be an ability to achieve this same outcome while still providing an envelope that 

supports design creativity and ultimately articulation. A stepped or angled setback from the north-east corner for 

example could be one way of achieving this rather than a uniform 22m setback.  
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3.2 Northern Podium 

At the heart of the unintended consequences of imposing a condition that lowers the northern podium to RL13.75 is 

the loss of over 6,000sqm (GFA) of employment generating floor space.  

 

Strategic planning objectives at all levels including Regional Plan, Eastern District Plan and Pyrmont Peninsula 

Place Strategy, seek to support and provide jobs in strategic locations with access to infrastructure and services. As 

has been made clear to date, Harbourside sits at the Western Gateway to Central Sydney – a Global City, and 

presently enjoys and will further enjoy in the future with the delivery of Sydney Metro West enviable access to a high 

level of infrastructure and services as expected for such a highly central location.  

 

In light of this context, imposing a condition that lowers the northern podium to RL13.75 (being significantly less 

than the height of the existing centre of RL17.45) is not considered reasonable. 

 

As has been demonstrated through the comprehensive Visual and View Impact Assessment undertaken in support 

of the proposal, the proposed envelope (which has already been through a process of evolution and amendment in 

order to minimise view impacts) as recommended for approval by the Department is considered on balance to result 

in an acceptable outcome. Any further reduction to the height of the northern podium is not considered necessary or 

reasonable.  

 

The IPC appears to be prioritising the protection and improvement (when considering the northern podium would be 

lower than the existing centre) of private views – seemingly at odds with strategic planning objectives when 

considering the draft conditions would result in the loss of some 500 jobs. The IPC position also apparently conflicts 

with the aims of the Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 which articulates that 

the public good takes precedence over private good where change is proposed on the harbour or within its 

foreshores. We note this principle was central to the IPC’s consideration and determination of the Cockle Bay Wharf 

(SSD 7684) project where there were similar impacts to private views but on balance the IPC determined the 

proposal’s improvements to the areas urban realm and public domain outweighed and given precedence over 

private view loss.  

 

Other key untended consequences are noted below.  

Commercial offering significantly hindered and not viable 

With the removal of commercial floor space above RL13.75 at the northern podium- it means there will only be an 

ability to deliver ground floor retail and a single level of commercial above. Such an outcome will result in this 

commercial office space no longer being viable for the following key reasons:  

 The commercial office space within the northern podium will effectively be subterranean (below the rooftop 

public open space) and no longer visible from Pyrmont Bridge;  

 There would be no visible front door/lobby to the commercial floor space. A clear street address is critical for 

any commercial tenant to lease the space; 

 The commercial floor space would be isolated and disjointed from the rest of the central and southern space 

and prove difficult to lease given its limited size and offering;  

 It would be too far to walk for workers wanting to access the commercial office space direct off the rooftop public 

open space;  

 It moves commercial floor space away from key desire lines for workers accessing the site from Pyrmont Bridge 

and the future Sydney Metro West station; and 

 A need for a central void to be provided to the office space from the public open space in order to provide 

natural light – where tenants would not accept from a privacy perspective.    
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Inferior Public Domain and Urban Design Outcome 

The draft conditions will result in a large and single level of public open space. While on paper it may have greater 

appeal than Mirvac’s proposal, there is the potential for it to not be a successful space. In this instance a more 

compressed, urban and activities open space is considered more appropriate than a big open space. There is also 

considered to be a need for a point of difference between the open space offering at the western side of Pyrmont 

Bridge to that being delivered at the eastern/CBD end (the settings and context are very different particularly from 

an expected user of the space – e.g. local, resident, tourist versus worker).  

 

It is also noted that submissions from some residents of 50 Murray Street remains that it does not support a public 

rooftop open space, in the main given the reverse amenity impacts associated with such a use. While not in 

agreement with this position, a 3,500sqm single level of open space is more likely to lead and support activities that 

may cause greater amenity impacts (e.g. space for larger events and gatherings) than an open space split over two 

different levels.  

 

In summary, there are numerous issues with a large open space including: 

 large open spaces are often stark, unappealing and uninviting 

 large open spaces are difficult to activate  

 CPTED issues 

 difficult to provide shade cover  

 have limited architectural and urban excitement – e.g.: change in levels and a mix of large and small spaces to 

provide fine grain and large space to cater for everyday needs as well as the potential overlay of events 

 there are already ample large open spaces in the precinct including Pirrama Park and Tumbalong Park and a 

point of difference is considered to be a positive for the area 

 

Finally, a podium form with articulation created through different heights and levels is considered to provide a 

superior urban design outcome and one that is far more visually interesting than a uniform podium height.  
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4.0 Conclusion  

We appreciate the opportunity to provide feedback on the unintended consequences that would result if the draft 

conditions being contemplated by the IPC were imposed.  

 

It is clear that the IPC through these proposed conditions consider it is necessary to reduce the envelope in order to 

further reduce amenity impacts.  

 

We are of the view that the draft conditions are not reasonable or necessary and that the proposal as it stands and 

recommended for approval by the Department results in an acceptable level of impact – especially when 

considering the project holistically and the significant public benefits to be delivered. This project follows in the 

footsteps of a number of renewal projects that have transformed Darling Harbour and which had comparable levels 

of impacts and public benefits.  

 

Mirvac in its 12 May response to the IPC put forward a proposal that was considered to achieve all of the IPC’s 

objectives and outcomes around reducing amenity impacts. We respectfully request that this alternative built form 

envelope, which importantly achieves project viability, is considered by the IPC as part of its determination. 

 

Mirvac remains committed and open to negotiating an acceptable outcome and would therefore welcome an 

opportunity to meet with the Department and the IPC.  

 

Yours sincerely, 

 
 

Alexis Cella 
Director 

 
 

 



 
 

 
 

 

 
9 June 2021 
 
 
Mr Anthony Witherdin 
Director - Key Sites 
Department of Planning, Industry, and Environment (Department) 
 
Via email:  
 
 
Dear Anthony 
 
 
HARBOURSIDE REDEVELOPMENT (SSD 7874) 
 
 
We refer to the letter from the Independent Planning Commission (IPC) dated 3 June 2021 requesting the 
Department consult with Mirvac on the workability and any potential unintended consequences of the 
proposed conditions (attachment to the letter dated 28 May 2021). We note that the IPC has requested that 
the applicant not provide any new information. 
 
There are three (3) key issues contained in the proposed draft conditions that render the project 
commercially unviable: 
 

1. Condition B2 (a) - the Northern Podium height has been reduced in height to RL 13.75  
2. Condition B2 (d) - the tower setback has been increased by 10m from 12m to 22m 
3. Description of development – deletion of reference to 87,000m2 GFA 

 
The above proposed conditions and deletion, in particular, result in a significant and fundamental loss of 
area, in terms of GFA and in corresponding Net lettable Area (NLA). 
 
Condition B2 (a) – Podium Controls 
 
Condition B2 (a) results in a built form which at RL 13.75 is 3.7m lower than the existing built form on the 
site and is therefore not addressing any new impact arising from the development proposal but seeking to 
remove impacts from the development which were approved and have been in existence since 1988. This 
will result in a loss of ~5,000m2 of office & retail NLA (6,280sqm GFA) or around 18.5% of the project’s 
employment generating floor space. The result is a loss in capital value in excess of $130 million, which 
produces project returns that are below minimum investment return requirements for a project of this size, 
risk and complexity. For the avoidance of doubt, this means Mirvac would be unable to proceed with this 
project. The further flow on implications are that Mirvac is unable to fund and deliver the 10,000sqm of public 
realm that has a value of ~$50 million. 
 
FJMT has undertaken an analysis of the implications associated with a reduced building envelope in 
accordance with the draft conditions prepared by the IPC. Key matters to note:  
   

▪ It is estimated that the reductions to the building envelope requested by the IPC (from that 
previously agreed with and recommended by the Department) amount to a further 10% of the total 
volumetric area of the podium; 

▪ The draft conditions prepared by DPIE only permitted 80% of the total envelope to be developed 
(with a GFA control). Of the 20% residual, half of this is associated with elements such as bridge 
connections, loading dock areas, through-site links, event stairs and the like all of which have to 
be contained within the total envelope but do not generate GFA; 

▪ This essentially means that only circa 10% of the envelope was in reality available to deliver 
flexibility in design to achieve both design excellence as well to deliver high amenity, high quality, 
high value floor space; 
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▪ The draft conditions proposed by the IPC remove any flexibility within the remaining building 
envelope and will not enable the required GFA (including quantum, quality and value) to be 
realised; 

▪ On best estimates, only a small proportion (around 1,800sqm or 30%) of the lost GFA(6,280sqm) 
could be potentially re-located within the remaining volumetric envelope. However, this would 
come at a significant amenity and design excellence cost.  

▪ Of the 1,800sqm GFA that could be recouped, it is estimated that only half of this area would be 
useable and anything beyond 900sqm would be:    

➢ of significantly lower quality and amenity, including compromised access to daylight  
➢ lower commercial value  
➢ below the quality of product that Mirvac would be typically willing to deliver 

   
 
The complexity of delivering a major mixed-use project with 3 different land uses that all converge in the 
podium leads to inefficiencies and lost area. Additionally, the envelope is significantly constrained in 
height, including the caveat on title that prevents any development to the south of the tower above RL 
23.1 and the agreed RL’s to maintain the sightlines from the ICC. 
 
For these reasons, the proposed reduced podium envelope has serious and material implications. Mirvac 
remains of the view that the alternate alternative built-form massing option submitted to DPIE on 12 May 
2021 achieves the amenity outcomes identified by the IPC, whilst simultaneously ensuring the capacity to 
deliver the 87,000m2 GFA whilst delivering design excellence, thereby preserving the project viability and 
associated public realm benefits. 
 
 
Condition B2 (d) - Tower setback 
 
Condition B2 (d) requires a further 10m setback of the residential tower from the eastern edge of the tower 
envelope. This has the effect of compressing the tower form producing apartments that are potentially 
compromised in terms of layout, amenity and aspect. The result is ultimately a loss in value but more 
importantly the greatly reduced envelope would leave around 4% for future articulation from the 20% 
originally agreed with the Department for design excellence.  
 
The intent of increasing the tower setback was to improve solar access to the foreshore. We believe further 
fine tuning of the envelope with consideration of solar access could achieve up to 10% for articulation while 
meeting the IPC’s requirements without the imposition of a straight 10m setback. 
 
Change to description of approved development 
 
Deletion of the reference to 87,000m2 GFA in the description of the approved development and the absence 
of any reference to that quantum anywhere else in the revised draft conditions is inconsistent with the IPC’s 
expressed intention in its letter of 3 June 2021 to permit up to 87,000m2 GFA on the site.  Deletion of the 
reference to the intended GFA combined with the imposition of conditions B2(a) and B2(b) is likely to be 
interpreted at the time of the lodgement of a detailed development application as an intention by the IPC to 
reduce allowable GFA on the site.  If the reference to the GFA is not deleted from the description of the 
approved development, that misinterpretation of the IPC’s intention will be materially reduced. 
 
The unintended consequences 
 
In addition to the specific impacts outlined above, it should be noted that the following public and 
economic benefits would NOT be realised if the project is unable to proceed: 
 

• 2,100 construction jobs and 4,500 long term jobs 

• $20bn toward the Sydney Gross Regional Product over 20 years 

• 10,000sqm of new and upgraded public domain 

• $5+ million monetary contribution toward affordable housing 

• Increased tourism  

• Completion of the $15bn rejuvenation of Darling Harbour and wider precinct 

• Support for the Pyrmont Metro station 
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Summary 
 

Mirvac understands the need to appropriately balance the considerations associated with developing high 

quality, accessible and amenable public domain, the amenity of adjacent residential properties and the need 

to ensure that the development can be delivered and provide a new world-class mixed-use precinct which 

provides significant public benefits for all stakeholders.  

However, the proposed conditions as drafted by the IPC requires a reduction in built form significantly below 
the level which presently exists and results in project returns that are below minimum investment return 
requirements for a project of this size, risk and complexity. The further erosion of GFA/NLA makes it unviable 
for Mirvac to deliver the project and concurrently unfeasible to fund and deliver the associated 10,000sqm 
of public realm. 
 
As stated previously, Mirvac has put forward an alternative built form massing option which largely achieves 
the amenity outcomes identified by the IPC, whilst simultaneously preserving the project fundamentals and 
associated benefits. We would welcome the opportunity to discuss this and other potential adjustments to 
address those concerns as raised by the IPC.  
 
Attached to this letter is detailed planning advice containing further information on this matter prepared by 
Ethos Urban for your consideration. Should you require any further information or have any queries, please 
do not hesitate to contact me via email: david.hogendijk@mirvac.com. 
 
Yours sincerely, 
 
 
 
 
David Hogendijk 
National Development Director 
 
Attach: Ethos Urban letter, 9 June 2021 




