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Dear Commissioners,
This submission is made by Coolmore Australia (Coolmore) in relation to State Significant
Development Application SSD-9526 lodged by Malabar Resources (Malabar) in respect of
the Maxwell Underground Coal Mine Project (Maxwell). This matter was referred to you
for public hearing and determination on the 23rd September 2020 by the NSW Minister for
Planning and Public Spaces Rob Stokes.
Coolmore welcomes the opportunity to make this submission which follows (1) the 24th
September 2019 submission made by us to the Department of Planning and Environment
(the Department) in response to Malabar’s Environmental Impact Statement (EIS) which
went on public exhibition on the 14th of August 2019 and (2) presentations made to the
IPC on the 11th November 2020 by Mr Tom Magnier, Mr Lindsay Maxsted and Mr John
Borg.
This submission responds to the Department’s Final Assessment Report of September
2020 (DAR) as well as matters raised in the IPC’s public hearing and meetings that
preceded it.
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1.

EXECUTIVE SUMMARY

Coolmore recognises that the Maxwell mine proposal is very different to the “Drayton South” proposal
that preceded it and has looked at the proposal with an open mind. We have commissioned several
experts with a brief to see if evidence exists that can reassure us that the proposal as outlined in the
EIS will give rise to no adverse effects on our farm and business.

Unfortunately, that is not the picture that has emerged and it has become apparent that the issues have
pivoted from immediate and obvious impacts on our operations in the case of Drayton South, to long
lasting detrimental impacts on the farm and the local water system which may be evident for
generations.
This document outlines in detail our areas of concern and supporting expert analysis that provides
ample evidence why this project should not proceed.
By way of a brief overview, our main concerns are as follows:
1.1

Water: long lasting damage to the local ground and surface waters regime is our most
pressing concern with the proposal. The local depressurization of the potentiometric surface
caused by the mine will damage the soils, groundwater and surface water flows throughout
Coolmore’s land. This damage will degrade the agricultural output of the farm and reduce its
value to our business. Our experts’ review of the EIS and DAR have highlighted a number of
discrepancies and uncertainties that cumulatively give us no confidence that the proposal will
have no impact on our operations. The ability of the applicant to “make good” on these impacts
is questionable in many instances, and this uncertainty will be magnified by the longevity of the
impacts and experiences of drought when local water systems are exhausted.

1.2

Subsidence: Our expert’s reports find that the subsidence effects will permanently impact
groundwater in the locality of the mine and that these impacts are underestimated in Malabar’s
assessment of the mine. Subsidence will also damage local access roads, likely lengthening
the journey time from Coolmore to Scone Equine Hospital in the event of a medical
emergency. It is the opinion of our subsidence expert that there is considerable scope for
these side effects to be worse than expected.
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1.3

Air Quality & Equine Health: Thoroughbreds are elite equine athletes and are acutely
sensitive to dust. The worsening air quality experienced in the Hunter Valley is impossible to
mitigate. Malabar and the Department have not adequately assessed the potential air quality
impacts of the proposal on our operations. Malabar’s Air Quality Assessment only looks back
over 5 relatively ‘normal’ years and does not take into account the last two years of drought
and the escalating impacts of climate change on our air quality in the future.

1.4

Noise & Equine Health: The Noise Impact Assessment in the EIS considers noise and
vibration criteria that applies to humans, not horses. Horses’ hearing is much more acute than
humans, and this coupled with their natural flight response means detailed work should have
been done to reassure us that the impacts will be negligible. Instead, conjecture and opinion
has been presented as proof.

1.5

Agricultural Impact Statement: The proposal and the assessment of it by the Department
has failed to address the Secretary’s Environmental Assessment Requirements (SEARS). Our
experts tell us that the proposal will have impacts upon our operations and the agricultural
productivity of the farm. The Agricultural Impact Statement has not assessed or justified the
long term effects of the proposal on our land.

1.6

Rehabilitation shortcomings: Our experts find the Department’s assessment of rehabilitation
and the recommended conditions to be inadequate. The bond for the Maxwell underground
has been set but the scope of the rehabilitation work to take place has not. Rehabilitation
outcomes should be more definite and this need is made more acute by current economic
realities, coupled with the structure and size of the applicant.

1.7

Economic considerations: Thoroughbred breeding in the area has been successful and
growing for over 100 years and can continue in this vein for many future generations. Maxwell
has an estimated life of 26 years and the economic benefits that it will bring are not certain.
Statements made by the previous owners of the site regarding its economic potential and
viability as an underground mine are difficult to reconcile with more recent assertions that this
mine will now produce “at least” 75% coking coal. Ignoring the product mix of the mine, its
maximum output will be 8m tonnes per annum which will contribute < 5% to the overall output
of NSW Coal Mines.

1.8

Coal industry uncertainty: It is unclear to us whether current trends in the global economy,
particularly in relation to the use of coal and climate change issues are supportive of the
mine’s viability. The uncertainty that clouds the coal industry at present should inform and
affect the risk weighting given to the benefits and costs of the project.
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1.9

Strict conditions of consent: We are very clear in our objection to the mine and believe
planning permission should be refused. However, if approval is to be granted, then detailed
conditions of consent should be specified in order to mitigate the threats the mine poses.
These conditions should include deferred commencement until further assessments are
carried out to address concerns about subsidence, groundwater, noise, air quality and
agriculture. Many of the conditions are also vague and open to both interpretation and
avoidance. These should be rectified.

It is a cause of great frustration that after four failed attempts to build a mine on this site we find ourselves
again having to defend the area from environmental degradation.
This part of the Hunter Valley has been home to thoroughbred breeding for over 100 years, and under

Coolmore’s ownership has bred some of the best racehorses ever to race on Australian soil.
We hope that this submission outlines why the approval of the development application for this mine
would be contrary to the precautionary principle and not in the long-term environmental or economic
interests of the Hunter Valley area.

2.

CONTEXT

2.1

Coolmore

Coolmore Australia
Coolmore is the Australian division of the Coolmore thoroughbred horse-breeding and racing operation;
one of the world’s largest commercial thoroughbred breeding enterprises with stud farms in Australia,
Ireland, and the USA.
Coolmore was established at Jerrys Plains in 1996. Coolmore directly employs up to 150 people of
whom approximately 92 reside on the farm in 60 residences. The majority of these employees have
made Coolmore at Jerrys Plains a permanent home for their young families. Our base consists of
approximately 9250 acres of strategic agricultural land -Equine Critical Industry Cluster.1 We use this
land to breed and rear future thoroughbred racehorses. Some of Australia’s greatest ever racehorses
have been raised and grazed on our farm at Jerrys Plains including Fastnet Rock and Winx. Our

Page 84, NSW Government ‘Strategic Regional Land Use Plan-Upper Hunter’, September 2012
<https://www.planning.nsw.gov.au/Policy-and-Legislation/Mining-and-Resources/Critical-Industry-Clusters-intheUpper-Hunter>.
1
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business has two principal revenue streams, fees generated by stallions and agistment, or horse
boarding.
Stallions
Australian breeders send their mares to be covered by our stallions in the hope of breeding the next
Winx. The demand from Australian breeders for Coolmore stallions is a result of significant and ongoing
investment in stallions and infrastructure. Our current stallion roster has required major investment by
us, our partners and investors. These investments in the hundreds of millions since the farm opened
are a vote of confidence both in our farm, our management and in the Australian racing industry. This
confidence bolstered by the certainty afforded by the Drayton South decision underpinned the decision
by Coolmore to send two of its prize assets, US triple crown winners American Pharoah and Justify to

stand in the Hunter Valley. These horses are household names in America and their arrival in Australia
represented a new level of investment and commitment to Australia by Coolmore. This level of
investment would not have occurred without the certainty afforded by the “Drayton South” decision and
subsequent amendment on 22 December 2017 to the State Environmental Planning Policies (Mining,
Petroleum, Production and Extractive Industries 2007 (Mining SEPP) to prohibit open cut mining on
the Drayton South site, now the Maxwell proposed site area.
Agistment
Our clients also board their mares on our farm. These mares have foals which are then reared on
Coolmore until they become yearlings at which point, they are sold or retained to become racehorses.
We are custodians of our clients’ valuable bloodstock assets and anything that has the potential to

affect the reputation of the farm as a place to rear bloodstock in a healthy and safe environment is a
critical threat to our business. For this reason, we are a highly sensitive receiver to the environmental
effects of heavy industrial activities like mining. This sensitivity is particularly enhanced by proximity to
such activities.
The Farm
Coolmore is one of the largest areas of prime agricultural land in the Hunter Region and this quality of
land is important to meet the needs of the horse population. Good soils grow good pasture which, in
turn grows good horses. Our agronomist, Kyle Ropa (Annexure 5) has noted that due to their alluvial
nature and profile Coolmore’s best soils possess;
•

Good physical structure, with high water holding capacity helps with maintaining RAW (readily
available water) making these soils very efficient in terms of pasture return from irrigation.

•

Excellent depths of high-quality loam type soil profile.

•

Ideal pH range for improved pasture - pH of 5.0 to 7.0.

•

Good soil micro and macro fertility/soil nutrition.
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•

High importance on excellent natural calcium and phosphorus levels.

•

The combination of these soil qualities means the property has the perfect building blocks for
the rearing and physical development of thoroughbred horses.

The farm is home to up to 1000 individual horses. The average broodmare with a foal at foot will
consume 40 litres of water and 10 kgs of feed per day. Our highest quality paddocks (the river flats) are
capable of producing 20 tonnes of grass per hectare per annum. Ordinarily, 90-95% of the horses feed
requirements typically comes from these pastures that they graze on a daily basis. This feed mix does
alter in dry periods when there is naturally less grass in the paddocks. When this occurs the horses’
feed is supplemented by Lucerne Hay, Oats, and Lucerne Chaff. Much of this feed is bought from
external sources but increasingly is being produced on the farm.
The herds’ appetite is largely met by the farm’s agricultural capability and a large “Farm” team who
produce the pasture, feed and hay for the herd of horses and cattle. Of the farm’s total roster of 150
staff, 40 of them work in the “Farm” team and their job is to maintain and grow pasture, irrigate the
property and harvest and produce feed for the horses.
The neighboring Gees property was acquired in 2018 with the express purpose of internally producing
more of our own fodder for horses. In 2020 the Gees farm is expected to produce 15,000-20,000 bales
of high-quality Lucerne hay which will be consumed by the horses.
“Raised and Grazed”

The property now farmed by Coolmore at Jerrys Plains has a long history of producing top class
racehorses including the 1920 Melbourne Cup winner “Poitrel” and Heroic, one of Australia’s greatest
ever racehorses and stallions. Producing Group 1 Winners is the hallmark of a successful stud farm.
Since Coolmore took over the Jerrys Plains farm in 1996 there have been 61 individual Group 1 winners
“raised and grazed” at the property, making Coolmore the pre-eminent farm in Australia for producing
Group 1 winners. Group 1 winning Coolmore “Graduates” include Winx who won a record 25 Group 1
races and A$26,450,000 in prize money; champion racehorses and subsequent champion sires Fastnet
Rock and Redoute’s Choice; and most recently September Run who won the Victoria Racing Club
Coolmore Stud Stakes in October 2020.
The previous success of graduates of the farm is a unique selling point and informs marketing
campaigns of both the farm as a place to keep horses and the future racehorses offered by it.
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Coolmore advertising, including “Raised and Grazed” marketing
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Yearlings offered for sale by Coolmore in 2021 will be viewed positively by the market owing to the
farm’s reputation as a producer of winners, which we showcase in our ‘Raised and Grazed’ marketing
campaigns. This has a positive flow-on effect for our clients who sell their stock under the Coolmore
banner at public auction. Coolmore is widely known as the ‘Home Of Champions’ and yearlings raised
at Coolmore are well sought after. This is reflected in the prices that they make when offered to the
market.
Despite 2020 being an interrupted year as a result of the pandemic, Coolmore sold 84 yearlings for in
excess of $20 million at public auction in 2020, representing an average price of more than $238,000.
The continued success of racehorses raised and grazed at Coolmore is imperative for the promotion of
future Coolmore graduates as their success differentiates Coolmore from other farms.

Coolmore and the Community
Coolmore is an engaged member of the local community and supports it every year making donations
to local interest groups, charities, schools and sports teams.
In the past 2 years alone we have supported the following groups to name but a few: St Joseph’s
Primary School Denman, Jerrys Plains RFS, Denman Rugby League FC, Singleton Rugby Club,
Singleton Roosters, Denman Public School, Jerrys Plains and District Progress Association, Red Door
Kitchen, Westpac Helicopter Rescue service, Denman Womens Bowling Club, United Hospital
Auxiliaries NSW, Marcus Oldham College, Muswellbrook Rugby FC, Helping All That Served,
Equestrian NSW, The Australian Ireland Fund, The Ingham Institute, Jerrys Plains and District Progress
Association, The Cancer Council, Muswellbrook & Upper Hunter Eisteddfod Professional Farriers

Association, and Rural Aid via the “Buy a Bale programme”.2
Coolmore and Mining
Coolmore is not opposed to coal mining in the Hunter Valley. Coolmore has only objected to one mine
being, Drayton South and its various iterations. Our belief in those instances, which was repeatedly
recognized and acknowledged by the PAC, was that open cut coal mining near our farm posed too high
a risk to our operations. The nature of the current proposal presents different issues that are potentially
no less damaging and are much more difficult to observe and resolve.
Coolmore and Maxwell
Coolmore objected to the Maxwell Underground Coal Mine via its EIS submission dated 24th
September 2019. This objection was grounded on a precautionary approach and a need for “absolute
confidence” as regards the impacts of the proposed mine on Coolmore. In our EIS submission, we
asked the Department if it could review the project on a “worst case scenario” basis with regard to
climate, the limits of predictive modelling and the slim scope for margin of error given our proximity to
the mine.

2

https://www.muswellbrookchronicle.com.au/story/5761969/stud-farms-generosity-exceptional-photos-video/
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Once the DAR was made public on Wednesday the 30th of September 2020, we asked our experts to
examine the DAR and to provide their opinion on its contents. Unfortunately, they disagree with many
of the DAR’s conclusions and findings and cannot give us confidence that our business will not be
damaged by the mine proposal.
During the public hearing, we noted a line of questioning that sought to ascertain the “communities’ and
studs’ view” on this mine. Any perception of a lack of community opposition to this proposal we believe
misses three important factors:
Firstly, we have waited for the DAR and all the associated information to become available (this
occurred on the 30th September 2020) to inform our position.

Secondly, to vocally oppose a mining development in NSW is not a step one takes lightly as it invites
considerable opprobrium from those who disagree. Our warranted opposition to Drayton South divided
the community and has made us and our employees reticent to share our opinion.
Thirdly, and importantly, the Department has not previously taken our concerns seriously given that it
has twice previously recommended approval for an open cut mine next door to our farm and not
acknowledged our concerns which is clear from its 2016 Final Assessment Report for Anglo-American’s
open cut mine, where the Department says:
“While acknowledging that the Commission can always apply a precautionary approach
when faced with uncertainty (as it did in the Review Report), the Department considers
that it is unlikely that the ‘precautionary principle’ has application in the current case.
The ‘precautionary principle’ is one of the four key principles that is to be applied in
achieving ecologically sustainable development (ESD). ESD ‘requires the effective
integration of economic and environmental considerations in decision-making processes’.
The precautionary principle must only be applied to achieve ESD where there is a ‘threat’ of
‘serious or irreversible environmental damage’. The Department does not consider that
the issues identified by the studs amount to this type of ‘threat’.” (emphasis added)

2.2

Equine CIC

Legally acknowledged
The Department defines a Critical Industry Cluster as “a concentration of highly productive industries

within a region that are related to each other, contribute to the identity of that region and provide
significant employment opportunities”. The Department identified a concentration of equine industries
in the Upper Hunter and mapped these locations as ‘Critical Industry Clusters’ (CICs) which gave the
Industry state and national significance. These maps were completed in July 2014 and the CICs were
given legislative significance via a 2014 amendment to the Mining SEPP which also established the
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Gateway process to add an additional layer of scientific scrutiny to new coal mining and coal seam gas
proposals on important agricultural land.3
Coolmore and the Equine CIC
The Department correctly noted that:
“The Upper Hunter Region Equine CIC comprises world-renowned thoroughbred
breeding establishments and associated facilities. The region’s two major
thoroughbred studs, the Coolmore Stud and Godolphin’s Woodlands Stud, are
located to the south of the Golden Highway at Jerrys Plains (see Figure 1). Together,
the Coolmore and Godolphin Studs represent more than 50 percent of Australia’s
thoroughbred breeding market” 4

All four previous PACs acknowledged that Coolmore is at the centre of and is critical to the Equine CIC:
“At first glance, the location of the Coolmore and Woodlands horse studs, compared
to the equine Critical Industry Cluster as a whole might suggest that these two studs
are outliers, with the majority of the mapped areas further north and west around
Denman, Aberdeen, Scone and Murrurundi. While physically these studs do sit on
the edge of the Cluster, in actual fact they are core businesses in the CIC.”5
(emphasis added)
“Both Coolmore and Darley stud farms are the critical central players in the Equine
CIC…"6 (emphasis added)
“It is widely accepted these two studs stand many of the best sires in the Hunter and
Australia, are cornerstones of the Equine Critical Industry Cluster, and are a
significant part of the reason for the Hunter’s thoroughbred breeding industry being
known as one the top three internationally.”7 (emphasis added)
“The Commission finds that due to their national and international importance, an
interdependence and reliance on Coolmore and Godolphin has developed within
the equine CIC.”8 (emphasis added)
Further findings of the previous PACs are set out in Annexure 3.
Lost Investment
Coolmore noted with interest the evidence given by Mark Webster of William Inglis & Sons during the
IPC public hearing regarding potential international investment in the Hunter Valley that has gone

3

https://www.planning.nsw.gov.au/Policy-and-Legislation/Mining-and-Resources/Critical-Industry-Clusters-in-theUpper-Hunter
4 Paragraph 2.13, p.19; see also, paragraph 3.1.11, p. 32, DAR.
5 2013 Review PAC Report, pp 10-11.
6 2014 Determination PAC Report, p 1.
7 2015 Review PAC Report, p 30.
8 2017 Determination PAC Report, p 24.
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elsewhere owing to negative perceptions surrounding existing and potential future mining in the Hunter
Valley.9
Mr Zhang of Yulong Investments, Mr Hughes of Spendthrift and Sheikh Fahad Al Thani of Qatar Racing
are all significant global investors in our industry and we are aware that negative perceptions
surrounding land-use conflicts with the mining industry in the Hunter Valley were a significant factor in
their decisions to locate elsewhere or not invest at all.
The Australian Thoroughbred Racing and Breeding Industry is a thriving Industry and there are likely to
be further investment flows into it in the medium term. The locale of that investment is far less certain
than it would have been a decade ago and Victoria is gaining critical mass as a direct rival to the Hunter
Valley and is a recipient of recent international investment that has been lost from the Hunter Valley.

2.3

Drayton South planning applications and findings of the
Planning Assessment Commission

The previous Part 3A application and the State Significant Development Application for an open cut
mine on the site are dealt with briefly by the Department in Section 3.3 of the DAR.
As we have submitted at the IPC hearing, the Drayton South experience was an arduous and bruising
experience for all at Coolmore. It was also a very expensive one, with millions of dollars spent on
protecting our operations and our business and on protecting the environmental integrity of the farm.
We expand on the history of Drayton South in Annexure 2 and the key findings of the previous four
PAC decisions in Annexure 3.

2.4

The EIS - omission of declaration

Coolmore notes that the EIS that was made publicly available did not include the declaration by the
person who prepared the EIS, as required by Schedule 2, clause 6(f) of the Environmental and Planning

Regulation 2000 (EPA Regulation). Importantly, the declaration requirement includes that the
information contained in the EIS is neither false nor misleading.

9

IPC Hearing, 13 November 2020, T65, 30-T66, 10.
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The consequence of this omission is that the EIS that was made publicly available appears not to have
been prepared in accordance with the form prescribed by the regulations.10 This raises questions as to
compliance with an essential requirement of the EPA Act and Regulation.

NEGATIVE IMPACTS OF THE PROPOSAL
ON COOLMORE

3.

3.1

Water resources and impacts on agriculture

Surface water and ground water related impacts are Coolmore’s most serious concerns with the
Maxwell mine and fundamental to our objection. Water is the lifeblood of any agricultural enterprise and
this is particularly the case for Coolmore Australia. Globally, Coolmore does not operate a stud farm in
a climate as attritional as the heat experienced as a matter of course in Jerrys Plains NSW. This makes
the water resources of the farm and the farm’s ability to access them particularly acute. One of the
central reasons for the purchase of this farm was it had generous river licences, a river and fertile river
flats running through it and groundwater resources throughout it. These features’ importance is
particularly magnified in times of drought which appear to be increasingly frequent.

Coolmore and the HTBA have engaged with Owen Droop of OD Hydrology, Sean Murphy of
Groundwater Assessment and Solutions and Neil Sutherland and his team at Gilbert & Sutherland.
These experts have been asked to examine:
1. the veracity of the EIS and the DAR pertaining to water; and
2. whether there will be any impact on Coolmore’s operations flowing from anything contained in
the EIS and the DAR report pertaining to all aspects of water.
All three of these experts concluded that they do not have sufficient confidence that the Groundwater
and Surface Water assessments prepared by the applicant and assessed by the Department will
approximate real world behaviours. Thus, they have not been able to give us any confidence that the
proposal as envisioned will not impact Coolmore and its operations. Our experts’ presentations detail
the significant gaps, discrepancies, and uncertainties they have found in Malabar’s assessment reports,
the Department’s assessment, and where they believe the concerns of the Independent Expert
Scientific Committee (IESC) have not been fully resolved. The expert reports are submitted in support
of our submission on this matter and what we say here is to be read in the context of those expert
10

s 4.12(8), Environmental Planning and Assessment Act 1979 (EPA Act).
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reports. Mr Droop’s and Mr Murphy’s reports are annexed to the submission by the HTBA and we adopt
their experts’ reports as part of our submission. The expert report from Mr Sutherland and the Gilbert &
Sutherland team is Annexure 1 to our submission.
The Hunter River
Coolmore has four Water Access Licences (WAL 11175, WAL 13797, WAL 616 and WAL 1311) with
which it takes water from the Hunter River. These “General Security” water licences have a combined
maximum volumetric allocation of 5,290 ML. These licences are used by Coolmore to irrigate its
property and to provide stock drinking water for the animals that live on it. This water is taken from
various pump sites around the farm including in particular near the Main Office (slightly upriver from
Bowmans creek) and Gees Farm down river.
The recent drought significantly impaired our licences and earlier this year our allocation was reduced
to 20%. This drought also created new operational challenges for us owing to the low level of the river
system. Our Hunter River licence allocation has recovered somewhat thanks to recent rains and
currently stands at 53%. However, Glenbawn Dam remains stubbornly low at 47% of capacity following
lower than average inflows in the current drought. Glenbawn Dam constitutes 45% of the total water
resources of the Hunter Region. See below an excerpt taken from a presentation made to water users
at the Hunter River Operations Stakeholder Consultation Committee on the 22 January 2020
(Annexure 4).

Figure 1 Drought Inflows to Dams (See further Annexure 4)
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As explained by John Borg during the IPC public hearing, the level of the Hunter River has become
increasingly problematic amidst the recent drought.11 This is a function of a lack of surface flows from
rain events, diminished groundwater systems, and a lack of regulatory release. Our worry with the
proposal with regard to the Hunter River system is that its level and flow regime will be further impaired
and degraded by the project and that this harm can neither be fixed nor partially made good through
the use of Malabar’s general security water licences. It may also prove difficult to prove culpability in
climatic conditions like those experienced recently.
Sean Murphy’s conclusions on the applicant’s groundwater assessment is that “monitoring data is
essentially absent” from “the downgradient areas to the south and south east of the proposed mine”
where “the highest potential for negative impacts exist”12 and a “paucity of data around the frequency
of groundwater monitoring” combined with an over estimation of the water levels in the alluvium leads

our experts to conclude that the model in its assessment of the Hunter alluvials is severely lacking and
is “not useful in the determination of the effects of mine dewatering on the Hunter River alluvials” 13
Gilbert & Sutherland reach the same conclusion and say that losses in the Hunter River and adjacent
riparian areas may be higher than indicated by the model and reported in the groundwater assessment
undertaken by the applicant.14 They say “the model both overestimates and under estimates near
surface groundwater levels in different locations”15 while overestimations to the south of the project near
Coolmore will mean impact could be potentially hidden.
What this means to Coolmore is that the drawdown of these aquifers is likely to be greater than
anticipated and that when it occurs it will be incapable of accurate assessment. What will be clear is
that the function of the river will be adversely affected and it will take longer to recharge.
These impacts on the alluvials of the Hunter River are impacts that the DAR acknowledges “will peak
approximately 200 Years post mining and gradually reduce thereafter”.16 The Aquifer Interference
Policy allows for a maximum drawdown of up to 2 metres in highly productive aquifers like the Hunter
alluvium. In the event of this occurrence (which our water experts cannot rule out), the Applicant has
general security licences to account for take from the Hunter alluvial aquifers. This is likely to be
inadequate in a drought scenario and is an obvious flaw in the Applicant’s plan to adaptively manage
problems in this area.
Bores & Stock water
Coolmore also has licences used to access water from 3 wells and 1 bore. This water when available

is used for stock drinking water for the horses. This water is sourced using our “Jerrys Water Source”
11

IPC Hearing, 11 November 2020, T99, 4-21.
Sean Murphy, ‘Review of the Proposed Maxwell Underground Coal Mine Project - Groundwater Assessment’
(GWAS, 13 November 2020) (Murphy Review), p. 10.
13 Murphy Review, pp. 5, 10.
14 Eric Rooke and Neil Sutherland, ‘Groundwater report review – Malabar Coal Limited’s ‘Maxwell Project’
underground coal mine proposal, Upper Hunter Valley, New South Wales’ (23 November 2020) (Gilbert &
Sutherland Review) p. 5.
15 Gilbert & Sutherland Review, p. 4.
16 Paragraph 6.2.19, p59, DAR.
12
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and “Hunter Regulated Alluvial Aquifer Source” licences. Water is taken from bores at Llanillo, Main
Farm and Strowan. Recent drought conditions did diminish these water sources and despite the recent
rains recorded in NSW they have not fully recharged. The bore and well located to the north of Coolmore
sit in the Hunter River alluvial aquifers. Malabar predict that these aquifers will not see drawdown of
more than 2 metres. However, this assertion is based on what our experts say is a flawed assessment
and thus a prediction of negligible impact on access to water in known registered production bores in
highly productive aquifers is speculation.
Coolmore’s preference is to use water from the Hunter River over bores as it is a more reliable water
source. However, in the event of a serious drought bore-water would have to be used and our
dependence on it increased. For example, in 2019 when the drought was at its most acute a series of
drills were conducted to find alternative sources of water around the farm.
Maxwell’s acknowledged impacts on the alluvials and the depressurization of the local potentiometric
surface will further impair our ability to source water from existing and future bores. Further to this, both
the quantity and quality of the groundwater resources beneath the farm is likely to be significantly
impaired by the effects of the proposal. The potential changes in groundwater quality around us have
not been assessed. The bore on ”Main Farm” listed below in Figure 1 is already moderately saline and
needs to be “shandied” (watered down) with river water for it to be suitable for bloodstock. Note this is
water derived from an aquifer that the department say recharges from regulatory release and rain
events. This salinity is likely to be irreparably worsened by the proposal owing to what the Gilbert &
Sutherland report term as the “vulnerability of the near surface groundwater” and the probability that it
will increasingly mix with and be spoiled by more saline aquifers beneath. These are effects that will be
replicated throughout the farm.
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Malabar’s confidence in the lack of impact on private bores means that there is an apparent lack of
detail surrounding make good arrangements. Last year’s drought demonstrates the risk of depletion to
water resources and Gilbert & Sutherland believe that assurances about alternative water sources as
part of these make good arrangements need to be mapped, quantified and costed for them to be
credible. 17 It is also unclear whether Malabar’s analysis extends to all private users or if this is limited
to those who partook in the bore census, which Coolmore did not.

Figure 2: Coolmore and its Bores(B) and Wells (W)

Agricultural impacts
The first principle of the State’s Groundwater Quality Protection Policy is that “All systems should be
managed such that their most sensitive identified beneficial use (or environmental value) is
maintained”18.

17

Gilbert & Sutherland, p. 6.
NSW Groundwater Quality Protection Policy (Department of Land & Water Conservation), December 1998,
Section 5.2, p.18.
18
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Coolmore believes that in the case of this mine proposal, our farm is that most sensitive identified
beneficial use and that the farm’s groundwater values will not be maintained but instead degraded for
decades beyond the economic life of the mine.
Coolmore believes this primary principle cannot be honoured if the Maxwell proposal is allowed to
proceed. Our experts have told us that the Maxwell project will have a significant impact on the water
otherwise available for agricultural activity but that it also could potentially degrade the land on which
we farm. These impacts have not been assessed with due regard to the sensitivity of our operations,
in fact they have not been assessed at all.
The Department has acknowledged that water resources in the region have already been “substantially
altered by existing and approved mining operations”.19
To date our operations have not been unduly adversely affected by other mines because of their
distance from us. However, Coolmore holds genuine and reasonable concerns based on our knowledge
of our business and the advice of experts who conclude that this will change if underground operations
begin on an immediately adjacent property owing to the cumulative effects of the mining on
groundwater.
The DAR states that:
“The GA indicated that depressurization of the Permian aquifers in the vicinity of the
Maxwell Underground site would extend approximately 11km from the underground
mining area”. 20
The effects of this depressurization on the groundwater beneath Coolmore and its high value
agricultural land has neither been assessed nor is it understood.

We know from our previous

interactions with the former Doyle’s Creek coal venture that there are areas of high groundwater
vulnerability beneath the farm.
Groundwater and in particular near-surface groundwater are intrinsic and essential to subsoil moisture
and the soil moisture content that underpins the quality of Coolmore’s paddocks. This is particularly the
case for our river flats and Gees farm which was bought in 2018 with the purpose of producing 15-20K
bales of Lucerne hay per annum. Lowering the water table beneath the farm threatens to disturb the insitu system and exacerbate drought conditions when they arise. The draining of groundwater in the
locality to the mine site will have unassessed impacts on riparian and vadose zones in the locality. The

impact of this on our sensitive operations has been totally ignored and overlooked.
The Gilbert & Sutherland Review finds the applicant’s model is fit for Malabar’s purposes, namely it is
likely to be suitable for mine operations planning.21

19

Paragraph 6.2.130, p. 82, DAR.
Paragraph 6.2.17, p.59, DAR.
21 Gilbert & Sutherland Review, p.3.
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However, they conclude that the model was not set up to assess groundwater use and impacts at and
near the landform surface which is crucial for assessing impacts on agricultural uses22.
They conclude that the groundwater model is incapable at the necessary scale of recognising and
assessing the importance of near surface groundwater.23
The consequence of this is that the groundwater impacts described in the Groundwater Assessment,
Appendix B, EIS are unreliable in terms of how those impacts would express in the regolith, alluvia and
soils, pastures, cropping and vegetation.24
Gilbert & Sutherland say:

“…a reduction in the upward leakage of groundwater from the Permian would see
levels of available water in the near-surface layers drop-impacting water supplies
within the crop root zone and to bores. In this regard, groundwater salinity modelling
may be necessary to verify the salt balance between the shallow and deep
underground waters”.25
“Because the groundwater model does not adequately describe and account for the
near surface geological structures, it cannot assess impacts associated with changes
in those structures. For instance, in the (likely) event that mine subsidence causes
changes to preferential groundwater flowpaths, this model cannot be used to assess
those changes, nor any associated changes in base flows and groundwater
quality”.26
The report then goes on to detail how the lowering of the water table can lead to less availability of
groundwater to deep rooting crops like Lucerne and the increasing salinization of the soil in riparian
adjacent areas. These are effects that could occur throughout the entire farm.
These key findings are echoed in the report of Coolmore’s consulting Agronomist Kyle Ropa (Annexure
5) who remarks on the quality of Coolmore’s soils but suggests that these soils and their ability to grow
crops like Lucerne hay will be impacted by the proposal.

22

Gilbert & Sutherland Review, p. 3.
Gilbert & Sutherland Review, p. 2.
24 Gilbert & Sutherland Review, p. 7.
25 Gilbert & Sutherland Review, p. 6.
26 Gilbert & Sutherland Review, p. 5.
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It is our belief that the applicant needs to demonstrate as part of its groundwater assessment and
agricultural assessment that the project would have no impact on the agricultural values of Coolmore’s
property. This has not been done and the effects of this mine on our lands and the interaction between
alluvials and the soils of the river flats have not been assessed. Figure 3 shows the predicted
depressurization with a Coolmore overlay. It is important to note that our experts believe that the below
model is not accurate and that the depressurization will be much worse than outlined in the EIS. This is
because the model does not accurately reflect or account for near surface groundwater.

Figure 3: Depressurization with Coolmore overlay.

In addition to the groundwater impacts discussed above, we set out below other inadequacies with the
applicant’s assessment of agricultural impacts.
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Failure to adequately assess agriculture impacts
The Agricultural Impact Assessment (AIS) prepared by 2rog Consulting and dated July 2019 (2ROG
2019) (Appendix Q, EIS) fails to address the following criteria included in the SEARs issued by the
Department on 17 January 2019:
1. “justification of any significant long-term changes to potential agricultural productivity postmining, paying particular attention to any highly productive agricultural land that would be
affected by the development.”
2. “an assessment of the agricultural impacts of the development, including preparation of an
Agriculture Impact Statement, in accordance with the Strategic Regional Land Use Policy,

paying particular attention to the likely impacts of the development on nearby equine and
viticulture industry clusters.”
The AIS omits any justification for significant long-term changes to potential agricultural productivity.
The AIS fails to address the Upper Hunter Strategic Regional Land Use Plan 2012 (SRLUP) because
it does not adequately address a range of items required under the Strategic Agricultural Land Use
Policy: Agricultural Impact Statement Guidelines for State Significant Development (SSD AIS
Guidelines)27 in relation to agricultural resources and enterprises in the locality, including:
•

maps or information about the soil characteristics, including soil types and depth;28

•

maps or information on the topography and slope of the locality;29

•

maps or information on the extraction locations of other water users in the locality;30

•

information on climate conditions; and

•

the location and production levels of agricultural enterprises within the locality (not only the
project area).

The maps and information provided in the AIS that identify agricultural resources relate only to
agricultural resources within the project area. Conversely, its treatment of agricultural enterprises in the
locality is limited to the Equine CIC contrary to the SSD AIS Guidelines.

The AIS suffers from key deficiencies in the assessment of noise and air quality impacts on equine
health and access to water resources by the Equine CIC.

27

Department of Planning and Industry, Strategic Agricultural Land Use Policy: Guideline for Agricultural Impact
Statements, 2012, pp. 2-5.
28 AIS, section 6.1.1, p. 39.
29 AIS, section 6.1.2, p. 41.
30 AIS, section 6.1.2, p. 42.
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We discuss this in further detail below.
Impacts on the Equine CIC not adequately addressed
The AIS failed to adequately address the impacts of the proposal on the Equine CIC due largely to the
adoption of findings in the applicant’s Noise Impact Assessment (NIA) prepared by Wilkinson Murray
and dated June 2019 (Appendix I, EIS), Air Quality and Greenhouse Gas Assessment prepared by
Todoroski Air Sciences and dated 4 July 2019 (Appendix J, EIS) (AQA), Groundwater assessment
prepared by HydroSimulations and dated 17 July 2019 (Appendix B, EIS) (GA) and Subsidence
Assessment prepared by Mine Subsidence Engineering Consultants and dated July 2019 (Appendix A,
EIS) (SA), which do not disclose any material impacts on the Equine CIC.

Based on the findings of the NIA and AQA, the AIS discounted Coolmore’s and Godolphin’s previously
raised concerns about the potential impacts on equine health from mining.
As Mr Butera, noise and vibration expert,31 and air quality expert, Peter Stephenson, have advised in
their expert reports submitted by the HTBA as part of its submission to the IPC,32 the conclusions of
the NIA and AQA are incorrect or unsupported by evidence.
Details of Mr Butera’s and Mr Stephenson’s findings are set out respectively in Section 3.3 below.
Climate
A more rigorous analysis of the project’s impacts on ground and surface water with regard to changing

climatic conditions is required. Aquifer recharge events are increasingly rare and a project that will
contribute to long term declines in groundwater levels will exacerbate the effects of drought felt by the
local water environment and the agriculture that depends on it.
Regarding surface water, the DAR

33

discusses impacts on base flow in the Hunter River citing at one

point a median flow rate of around 240 mega-litres/day. This contrasts with an actual 7 mega-litres /day
flow in the Hunter River on some days during the summer of 2019/202034.
The applicant and the Department assure us that if the damage to the river system is worse than
expected, the applicant will make good using their General Security water licences. This is not a realistic
proposal either on a day when there is 7 mega-litres flowing in the river, or when Hunter River licence
allocations are substantially impaired.

Frank Butera, ‘Maxwell Underground Coal Project – Review of Noise & Blasting Impacts’ (ARUP, 20
November 2020) (Butera Review).
32 Peter Stephenson, ‘Review of Air Quality and Greenhouse Gas Assessment: Maxwell Project – Malabar Coal
Limited’ (Stephenson Environmental Management Australia, November 2020 (Stephenson Review)
33 Paragraph 6.2.26, p. 63, DAR.
34 Presentation of John Borg, IPC Hearing, T95, 37-38.
31
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Put simply, this mine and its impacts need to be imagined in what will be very likely severe climatic
conditions. Despite the assurances the Department gave to the IPC’s specific question in this regard35,
this is not the lens through which this proposal is being put forward nor modelled against.
Underscoring this point, a protracted drought in the Hunter River regulated system has been modelled
by the NSW Government36 using data from the 1940s drought. The study concluded that agriculture and indeed mining - relying on the Hunter River system would be “severely affected” and general
security water allocations would be zero percent for 12 consecutive years. The same report found that
“the 1940s drought may occur on average 1 in 40 years”. This is not just a potential scenario; this is the
predicted finding of multiple reports.
Make good arrangements
The inadequacy and poorly defined nature of Malabar’s proposed ‘Make Good Arrangements’ is
expressed in several expert reports37 alongside material and legitimate concerns over the applicant’s
ability to both source and deliver this water, particularly in times of drought.
The proposal to make good via "the purchase of additional water licences” cannot be relied upon against
fully allocated water resources. Most critically these licences are likely to be either impaired or the water
systems against which they stand are likely to be exhausted by prolonged drought. How will water be
sourced during severe drought conditions, at the very time when Maxwell’s impacts and Coolmore’s
demand will be greatest?
Not only are the sources of these make good water resources not defined., nor is the system of delivery

or any accompanying detail provided as to how an affected party could integrate this water into their
water management systems. This is not a coherent plan; it is a vague promise. Maxwell’s 'make good’
provisions are inadequate, poorly defined and would be fundamentally undeliverable in times of severe
drought. The provisions do not reflect real world conditions, do not reflect the predicted increased
prevalence of severe droughts and consequently, they cannot be relied upon.
It is noted that one of the grounds upon which the IPC refused the Bylong Coal Project was that no
information had been provided by the applicant about the proposed make good measures and the IPC
was concerned about whether the make good requirements could be met. 38 The recommended make

35

IPC Hearing, 13 November 2020.
Greater Hunter Regional Water Strategy. NSW Dept. of Industry, 2018, pages 8, 40, 41, 73.
37 Gilbert & Sutherland Review, pp. 6-7.
38 In its statement of reasons for decision dated 18 September 2019 the IPC stated at [296]:
“The Commission notes that the AIP does not define or identify what “make good provisions” are. The
Commission acknowledges that the AIP states that “surrendering of water access licences is a ‘make good’
provision which may account for ongoing post-closure take up water, provided water management costs and
the net present value of any charges associated with this ongoing take of water and the surrendered licences
are met” (p30). The Commission notes that there has been no information provided by the applicant in
relation to the proposed to make good measures. The Commission finds that there is uncertainty and
insufficient information before it as to whether the make good requirements are met given the exceedances in
the respective water table.”
36
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good condition for the Bylong Coal Project was in the same terms of the recommended conditions for
Maxwell.
See also our comments on Conditions B29 - B34 below in Section 6 below.
Water Sharing Plan / Saddlers Creek
During allocation restrictions, the NSW Water Sharing Plan allows users access to the restricted part
of their allocation from flows that naturally occur below the Glenbawn Dam catchment. Streams, creeks
and tributaries of the Hunter River like Saddlers Creek play an important function in this funneling water
from its surrounding catchment into the Hunter River. The DAR highlights that Saddlers Creek has
already been degraded by mining and that the creek only flows above the surface during rainfall events

greater than 25mm. The proposal will have a deleterious effect on both the flows into Saddlers Creek
and affect its important function of conveying water to the Hunter River during rain events. Our experts
and the IESC have raised concerns regarding the impacts of the proposal on its function and our experts
are not satisfied with how these concerns have been assessed and addressed.
Conclusions
The removal of 148,000,000 tonnes of coal from an immediately adjacent property will have long lasting
impacts on the ground and surface water environment in which Coolmore resides.
The direct impacts to the groundwater that occurs throughout and beneath Coolmore and the resulting
agricultural impact have not been properly assessed and cannot effectively be mitigated or conditioned.

The assessment of Maxwell’s impacts upon the local surface water environment have also been found
to be lacking. The risks that flow from this lack of scrutiny is made more acute by worsening climatic
conditions where continued decreases in rainfall, increases in temperatures and more frequent
droughts are predicted. Maxwell’s impacts will materially impair Coolmore’s resilience to those droughts
and worsening conditions not just throughout the life of the mine but for decades, even centuries after.
This lasting damage is contrary to a core pillar of ESD which is “to provide for equity within and between
generations”. Impacts that will not begin to decrease for two hundred years or more are the very
opposite of that.
The combination of these surface water and ground water impacts and the associated risks coupled
with their longevity makes it difficult to mitigate or adaptively manage. The damage here is done quickly

and the repair where possible will take decades or even centuries. We take little comfort from any make
good provisions as it is inconceivable that they will either be available at all or that they will survive
much beyond the life of this mine.
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3.2

Subsidence impacts on Hunter River Alluvials and Edderton
Road

Subsidence related impacts fall into two areas of significant concern. Potential impacts to water
resources, both groundwater and surface water - including the Hunter River - and potential impacts to
Edderton Road.
Water-related Impacts
Our experts have detailed to you the uncertainties and potential impacts of subsidence on groundwater
and surface water resources. The Murphy Review39 details Mr Murphy’s concerns with the applicant’s

methodology and modelling and goes on to list the “several significant threats to the groundwater
system from subsidence at this site”. Gilbert and Sutherland echo these comments and say “because
the groundwater model does not adequately describe and account for the near surface geological
structures it cannot assess impacts in changes associated with changes in those structures”40
Gilbert & Sutherland echo these comments and say:
“Because the groundwater model does not adequately describe and account for the
near- surface geological structures, it cannot assess impacts associated with
changes in those structure[s]. For instance, in the (likely) event that mine subsidence
causes changes to preferential groundwater flowpaths, this model cannot be used to
assess those changes, nor any associated changes in base flows and groundwater
quality.”41
Owen Droop’s Surface Water Report details similar concerns with Malabar’s methodology and
modelling and concludes:“Key surface water related issues with significant uncertainty are: Incomplete
analysis of potential mine-induced subsidence and associated surface water impacts, with particular
critical information gaps associated with potential direct intersection with the Hunter River alluvial and
formation of hydraulic connection between the final underground mine workings and the Hunter River.
42

Similarly, Peter Scott, a subsidence expert, noted similar issues with Malabar’s methodology and
modelling in relation to the prediction of subsidence impacts in his expert report43. Noting“limited two
seam extraction data”and the problematic lack of sensitivity analysis - with particular reference to the
angle of draw and how one measure of angle of draw has been used rather than a range of estimates. 44
“the prediction assessment/modelling used other mine site data with single seams and limited [to] seam
extraction data as well as average values or rules of thumb for key parameters such as percentage

39

Murphy Review, section 3, pp.12-13.
Gilbert and Sutherland “Groundwater Report Review” p. 5.
41 Gilbert & Sutherland Review, p.5.
42 Owen Droop, ’Maxwelll Underground Coal Project surface Water Review and Advice’ (OD Hydrology,
November 2020) (Droop Review) section 2,pp. 9-11, section 7.3, p. 29.
43 Peter Scott, ‘Maxwell Project: Review of adequacy of rehabilitation of Maxwell Underground and Maxwell
Infrastructure’ (24 November 2020) (Scott Review) section 5,13-33.
44 Scott Review pp. 39, 44.
40
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predicted subsidence, or angle of draw”.45 The layering of these assumptions onto an already
questionable water model does not provide us with much comfort considering a minor exceedance of
one of several parameters could lead to noticeable impact on the alluvials, the Hunter River and our
operations.
Mr Scott noted that the Groundwater Assessment prepared by HydroSimulations dated July 2019 (GA)
(EIS, Appendix B) indicates that subsidence will permanently impact groundwater aquifers, stating:“
the strata movements and deformation that accompany subsidence will alter the hydraulic storage
characteristics of deeper aquifers and aquitards, there will be an overall increase in rock permeability
and groundwater levels will be reduced.46

Edderton Road
Another acute concern is the potential impact of subsidence on Edderton Road. The importance to
Coolmore of unencumbered free passage along a serviceable Edderton Road cannot be overstated. It
is a critical link between Coolmore, the Equine CIC and most importantly the Scone Equine Hospital.
It is accepted that subsidence impacts from underground mining are difficult to predict with accuracy.
This means that issues with the road and road closures because of a subsidence event are possible,
even likely to occur. As Commissioner Hann has raised in questions to the applicant
Department,48

47

and the

prior to the proposed realignment of the road in 2032 there is a substantial predicted

subsidence of about 2.3m from longwall mining of the Woodlands Hill Seam under Edderton Road.
Use of Edderton Road by Coolmore is critical in times of equine emergencies. Going the ‘long way
around’ via the Golden Highway and Denman Road to the Scone Equine Hospital adds an additional
21.6 kilometres and around 30 minutes to the journey of a horse potentially requiring life-saving
emergency surgery.
The examples of Broke and Charlton Roads are used regularly in mining applications when considering
potential subsidence impacts to sealed public roads.
The Mine Subsidence Board (MSB) Annual Report 2009 - 201049 details:
“There were two notable claims for the year: undermining in the Blakefield seam around
Charlton and Broke Roads which is estimated to cost $8.5 million over the next three years
and Charlton Road – the last stage of permanent repairs in the Whybrow seam, bringing that
total project to $3.8 million”. (emphasis added)

45

Scott Review, p. 30.

46

Scott Review, p. 29; GA, Appendix J, Section 2, p. 2.
IPC meeting with the applicant, 15 October 2020, T11, 1-10; IPC Hearing, 11 November 2020, T25,39-46.
48 IPC meeting with the Department, 15 October 2020, T4,30-39; IPC Hearing, 13 November 2020, T86, 35-87,
40.
49 Mine Subsidence Board Annual Report 2009 - 2010, Mine Subsidence Board 2010, page 22.
47
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The $12.3 million total budget for repairs would indicate that the required works were of a not
inconsequential nature. 50
Incidents of subsidence impacts to those roads are mentioned in the relevant mining company, Bulga
Coal’s 2008 Annual Environmental Management Report.51 It is unclear whether these impacts are those
referred to in MSB Annual Report 2009 - 2010 (the preceding year’s MSB Annual Report is not publicly
available).
The MSB’s Annual Report 2016 - 201752 includes “Singleton Shire Council – Charlton Road” in the list
under the heading “Major infrastructure claims”.
Furthermore, experience shows us that Muswellbrook Shire Council (MSC) will understandably be

reluctant to allocate funds to adequately maintain that portion of Edderton Road which will be realigned
and the road will deteriorate in condition and serviceability in exactly the way the replaced Mt Arthur
section did previously.
Significant delays were experienced even after that new section was built, while road users waited for
the new section to be physically opened. Further delays are currently being encountered while an
adjoining section is being rebuilt, in the middle of the breeding season.
Unlike the applicant and Department, Coolmore is not comfortable that the applicant can manage
subsidence of the Woodlands Hill Seam under Edderton Road before its realignment.53
In the event of the proposal’s approval, Coolmore believes that the logistical risks posed to our

operations by the undermining of Edderton Road are easily avoided. Edderton Road should be
realigned and commissioned prior to any second workings in the Woodlands Hill Seam within the vicinity
of and under Edderton Road. See our comments in relation to conditions B89 and B90 below.
We also note this would therefore eliminate the requirement for 24-hour monitoring and surveillance
(the details of which remain as yet undefined),54 road-crews on 24-hour stand-by and potentially
expensive repairs to that section of Edderton Road.

Incidents of subsidence impacts to those roads are mentioned in the relevant mining company, Bulga Coal’s
2008 Annual Environmental Management Report: Bulga Coal 2008 Annual Environmental Management Report,
Bulga Coal 2009, page 66 and following unnumbered pages.
51 Incidents of subsidence impacts to those roads are mentioned in the relevant mining company, Bulga Coal’s
2008 Annual Environmental Management Report: Bulga Coal 2008 Annual Environmental Management Report,
Bulga Coal 2009, page 66 and following unnumbered pages.
52 Mine Subsidence Board Annual Report 2016 - 2017, Mine Subsidence Board 2017, p. 20.
53 IPC Hearing, 11 November 2020, T26,14-15.
54 The responses from the applicant and the Department concerning the nature and form of 24/7 monitoring are
not consistent. The applicant said that the monitoring would be by people on the ground, as the longwall mining
approached the road and by survey and other measurements. The potential for cameras and strain gauges were
referred to by the applicant but no commitment was made to undertake remote monitoring: IPC meeting with the
applicant, 15 October 2020, T11, 44-T12, 8. When the same question was asked of the applicant by
Commissioner Hann during the IPC hearing, the details of the 24/7 monitoring were not provided but the
response included that modelling of subsidence would be undertaken so that Malabar Coal can predict very
precisely any subsidence when it is approaching Edderton Road. IPC hearing, 11 November 2020, T26, 1-15.
The Department responded to the same question during its meeting with the IPC. It could not advise how the
50
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It is unclear that monitoring of subsidence during longwall mining in the Woodlands Hill Seam in the
vicinity of and under Edderton Road will be effective. As such, in our view, Edderton Road must be
realigned before the commencement of longwall mining in the Woodlands Hill Seam in the vicinity of
and under Edderton Road.

3.3

Air quality, noise and health impacts on horses and humans

Equine health together with the wellbeing of our people are of critical importance to Coolmore. Even
the perception of adverse impacts is damaging to the reputation of the farm and has negative

consequences for our business.
The major equine health concerns are air quality and noise impacts and we must stress once again that
Coolmore is a receiver of the highest sensitivity for both. Clean air and tranquil surroundings are critical
to both our success and our reputation.
There is no evidence upon which the Department nor the IPC can conclude that there will be no adverse
impacts from the proposed mine on equine health.
Mr Stephenson (Air Quality expert commissioned by the HTBA) has advised that the cumulative air
quality impacts of the proposal are predicted to be greater than the ambient air quality criteria, contrary
to the AQA.55
Further, Dr Brett Tennent-Brown, an expert on equine health retained by HTBA to comment on potential
effects of dust derived from coal mining activities, has criticised the use of assessment methods used
to determine air quality for humans. In his view, the methods are insufficient to determine the dust
burden on the equine respiratory tract and he warns that it is not acceptable to conclude that horses
will not be adversely affected if human air quality criteria are met.56

3.3a

Air Quality

Coolmore’s business is breeding and raising equine athletes. These horses’ sole purpose is to perform
as elite athletes and respiratory function is critical to their performance. Horses share a similar
respiratory system to humans and are every bit as sensitive to dust. Respiratory conditions such as

surveillance would work and in particular, whether or not the monitoring would be remote (IPC meeting, 15
October 2020, T5, 27-29) and stated that surveillance monitoring of subsidence impacts are considered
manageable and that the Department has looked at other precedents, including the example of undermining of
Broke Road and Charlton Road, as a result of the Bulga Underground Mine: IPC meeting, 15 October 2020, T5,
4-21. At the IPC hearing the Department could still not answer the question as to whether the 24/7 monitoring
would be carried out electronically, remotely or on the ground: IPC Hearing, 13 November 2020, T87, 9-21.
55 Stephenson Review, at pp 6-7.
56 Dr Brett Tennent-Brown, ‘Comment on the Department of Planning, Industry and Environment’s (NSW)
Assessment Report on the Maxwell Underground Coal Mine Project’ (15 November 2020) (Tennent-Brown
Review), p. 3.
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Inflammatory Airway Disease are well known as performance inhibitors, Other conditions such as
Rattles (Rhodococcus Equi), which chiefly affects foals, are both caused and exacerbated by dust.
These and other conditions mean that we are constantly looking at ways to reduce the horses’ exposure
to dust - from their food, their bedding and their environment. We cannot however mitigate the
environmental backdrop in which we reside.
The cumulative impacts of mining on air quality in the region is worsening as evidenced by data from
the Hunter Valley Air Quality Network. Annual deposition safeguard levels have been triggered in
Muswellbrook for the last two years and last year at the Jerrys Plains monitor which we host on the
farm.

Figure 5: Air Quality at Jerrys Plains

The five-year study Malabar undertook did not take in the last two years where drought conditions
further exacerbated the local mining industry’s impacts. Malabar and the Department have not
adequately assessed, nor do they understand the potential air quality impacts on our operations. The
proponent’s EIS was not accompanied by any specific Equine Health Impact Assessment. The Air
Quality and Greenhouse Gas Assessment, Appendix J to the EIS relates only to human health.
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It became clear during the hearings that both the Department and the applicant were relying on the
flawed assessment presented with the preceding Drayton South proposal. An assessment that did not
find favour with any of the PACs.
The Bureau of Meteorology (BOM) and Commonwealth Scientific and Industrial Research
Organisation’s (CSIRO) 'State of the Climate 2020’ Report57 makes for difficult reading, as severe
drought and bushfire conditions significantly exacerbated particulate matter in an airshed already
overburdened by mining related emissions.
Data collected from the Hunter Valley Air Quality Network in 2019 was so extreme the y-axis values on
representative graphs had to be extended further than ever before to reflect it. PM10 emissions would
otherwise have been ‘off the charts’. The 2019 PM10 Daily Maximums graph from the Jerrys Plains

monitor is reproduced above.
The BOM and CSIRO, both federal government agencies, inform us of a future with decreasing rainfall,
increased prevalence of severe drought conditions and more severe and longer bushfire seasons; all
on account of global warming. Other commentators have noted that within a decade the year 2019 will
not be regarded as an ‘outlier’. The Australian National University’s Prof. Albert Van Dijk author of
Australia’s Environment Summary Report58 described 2019 thus, "Last year was just another step down
on the continuing descent into an ever more dismal future”.
The 'State of the Climate 2020’ findings are echoed in the findings of the Royal Commission into
National Natural Disaster Arrangements59 which concluded that what was unprecedented is now our
future and went on to state;
•

“further global warming over the next 20 to 30 years is inevitable”

•

“Australia is virtually certain to get warmer”

•

“Natural disasters, such as storms and bushfires, can have a significant impact on air quality”

•

“In some areas of Australia, air quality is reported on 24-hour averages, which is of limited
utility when, during a major incident, the air quality can change rapidly”.

•

“Poor air quality has a range of health impacts – respiratory, mental health and cardiovascular

– and can result in death.”
These reports render Malabar’s limited historical analysis functionally inadequate in regard to real-world
conditions and that real-world’s future. Their Air Quality assessment only looks back, over 5 relatively

57

State of the Climate 2020 (Bureau of Meteorology, CSIRO), November 2020 p. 2, 3, 4, 6,7, 9, 22 & 23.
Australia’s Environment Summary Report 2019, Prof. Albert Van Dijk, ANU 2020.
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‘normal’ years and does not take into account or consider at all the escalating impacts of climate change
on our Air Quality in the future.
The project will add to the levels of particulate matter in the local environment. Haul truck movements
over an unsealed road for the first year of the project coupled with the lack of a conveyor until year three
at least will be significant components of this impact. Yet the Department does not deem these impacts
significant. This is a source of frustration and there seems to be no justification for the delay in
implementing these measures other than the applicant’s cashflow.

3.3b.

Noise and blasting

Coolmore also has residual concerns around the issue of blasting and noise.
In the first instance we note the comments of Mr Butera who believes the NIA does not adequately
reflect the “current or future noise impacts”.
Mr Butera has advised that:
•

The background noise data informing the NIA was based on background noise
measurements taken by another firm, was inappropriate and outdated and as such there is a
high risk that the background noise measurements are no longer appropriate for the project.60

•

Inaccurate background noise levels will have ongoing negative impacts with respect to the
project’s noise limits and understanding the social impacts of continuously high operational
levels when compared to the true ambient conditions61

•

There is a high risk that real-time noise monitoring will have no direct benefit to controlling
noise emissions62

•

Compliance with ANZECC for blasting, is generally acceptable for structures but not the most
appropriate guideline for the assessment of human or animal comfort63

He concludes that the IPC does not have a comprehensive noise impact report that can be relied upon
for the assessment of noise and vibration associated with the proposed mine.
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Further, the NIA considers noise criteria that applies to humans, not horses and vibration criteria that
applies to buildings and human amenity, not horses.
A horse’s hearing is much more acute than ours; noise levels we perceive at 27 decibels will be
perceived by a horse as 47 decibels. In addition, the natural flight response of the thoroughbred is highly
attuned, and they are prone to taking fright at sudden or unexpected stimuli. Hence our ongoing
sensitivity in this area.
The blasts being discussed as part of this proposal are no doubt different to the blasts that were in
question during Drayton South, however, we note that the Department has recommended similar
blasting conditions to those that apply to open cut mines like Mangoola (Mangoola Mod 8 Approval
06_0014, 8 June 2017, Schedule 3, Conditions 10-17) and Mt Arthur (Mt Arthur Mine Approval 09_0062,

26 September 2014, Schedule 3, Conditions 10-17). These factors, allied to basic issues with the
methodology in the noise assessment outlined by Mr Butera of Arup, do not give us the confidence to
say that our operations, our staff and our horses will be unaffected.
Dr Andrew McLean, an expert on horse behaviour, ethology and cognition retained by HTBA to provide
an opinion on noise impacts of the proposal, has criticised the approach of assessing noise impacts on
thoroughbred stud operations without regard to the unique impacts of unpredictable noise and blasts
from underground mining activities on equine health due the thoroughbred’s acute susceptibility to
unpredictable aversive stimuli.64
Our concerns in this regard are reasonable and justified by scientific evidence. They are not mere
“fears” and “negative perceptions” as they were repeatedly characterised by the Department in the
DAR.

4.

OTHER ISSUES

4.1

Agricultural impacts assessment on Viticulture CIC and other
agricultural uses

Impacts on the Viticulture CIC not adequately addressed
The AIS failed to adequately address the impacts of the proposal on the Viticulture CIC. Consideration
of the impacts on the Viticulture CIC in the AIS is minimal and conflates the considerations of the
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McLean, ‘Expert Report on the Maxwell Project’ (11 November 2020) (McLean Review), section 9.1, p. 18.
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impacts on the Viticulture CIC with those on the Equine CIC (e.g. Table 08-7: Consideration of CIC
Impact Criteria) despite the clear operational differences of each cluster.
Impacts on other agricultural uses
The AIS undertakes an assessment of the impacts on the availability and productivity of land for
agricultural uses that factors in the development of surface infrastructure, the rehabilitation of surface
development areas to agricultural and woodland land uses, the conservation of biodiversity offset areas
and continued rehabilitation of the Maxwell Infrastructure.65
Centrally, the AIS assesses the impacts of the proposal on the availability of agricultural land based on
an understanding that expected subsidence impacts to agricultural land use in the project area would

be short term, including over areas identified as BSAL or other highly productive soil areas, and that
rehabilitation of the Maxwell Infrastructure would contribute to the availability of agricultural land.
Mr Scott has advised,66 the assessment of subsidence impacts from the proposal identified in the SA
bases its conclusions on a model with narrow parameters with no reference to the local geology and
geophysical properties of the overburden or any attempt to use this information to validate assumptions
used in the modelling.
The HTBA’s soil and agriculture experts, Dr Pam Hazelton and Dr Peter Bacon, conclude that the
impacts from subsidence are a major threat to long-established pasture in the project area and
surrounds, noting the verified BSAL in much of the western portion of the project area and identified
BSAL on the left bank of the Hunter River among other areas of potential BSAL.67 Drs Hazelton and

Bacon further conclude that the rehabilitation of the East Void to pre-mining conditions is highly
unlikely.68
Coolmore submits that the conclusions in the AIS on the impacts of subsidence on agricultural uses
more generally are based on incomplete and unreliable supporting analysis in the SA on subsidence
and they should not be relied upon.

4.2

Rehabilitation

Mr Scott also provided expert advice on the rehabilitation measures proposed by the applicant.
Mr Scott identified the following shortcomings in relation to the proposed rehabilitation measures:
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•

The Security Deposit ($50.642 million) for the rehabilitation of the existing Drayton North mine
(Maxwell Infrastructure) and the proposed Maxwell Coal Project is inadequate.69

•

Previously estimated costs for rehabilitation of the Maxwell Infrastructure prepared by Mr Scott
(2016) in relation to the Drayton South proposal indicated that the rehabilitation costs for the
Maxwell Infrastructure alone would be around $50.51 million.70

•

The cost estimate for the rehabilitation of Maxwell Underground alone is estimated to require
an additional $55.08 million but there remains significant uncertainty for the extensive area of
subsidence.71

•

Prospectively, the central costs of rehabilitation for the Maxwell Infrastructure relate to the
reshaping of the remaining waste dumps, highwalls and low walls and the capping of the East
Void tailings emplacement and coarse rejects.72

•

Other costs that may be incurred rehabilitating the Maxwell Infrastructure relate to successful
tree colonisation, suitable remediation of spontaneous combustion for overburden and
interburden emplacement, achieving the committed extent of woodland revegetation and any
additional topsoil required.73

•

The rehabilitation costs for Maxwell Underground will likely include the removal of
underground infrastructure, such as mining equipment and service infrastructure, underground

conveyors, filling and/or sealing portals, ventilation shafts and underground roadways the
removal, disposal of any hazardous materials and the management of offset areas and
(integrally) the rehabilitation of the transport and service corridor, subsidence areas and
remediation of mine affected BSAL (among other costs noted by Mr Scott).74
•

Mr Scott notes that there has been no attempt by the applicant to integrate the findings and
data from the rehabilitation of the Maxwell Infrastructure with the rehabilitation design and
implementation for Maxwell Underground.75

•

The applicant’s study of coal rejects and the recommendations from the applicant’s
Geochemistry Assessment (GEM 2019) for further characterising the coal rejects indicate

there is a significant degree of uncertainty associated with the quality, handling and
rehabilitation needs associated with mine waste and reject materials. In particular, the water

69

Scott Review, p. 35.
Scott Review, p. 7.
71 Scott Review, p. 8.
72 Scott Review, p. 7.
73 Scott Review, p. 8.
74 Scott Review, pp. 8-9.
75 Scott Review, p. 9.
70

Objection to Maxwell Underground Coal Mine Project

33

quality of the pit water where the rejects will be discharged for storage (principally the North
Void adjacent to the CHPP) may require management of acidity and metals, including As, Sb
and Se over the long term.76
•

The timeframe to restore land for suitability for an approved post-mining land use is likely to be
significant, and a 2 to 5 year timeframe commonly used in mine closure and rehabilitation is
insufficient to achieve an acceptable sustainable post mine landform.77

Without questioning the integrity or capability of the operator it must be noted that Malabar is a different
entity in scale, structure and visibility to the previous applicant for a mine on this site. If the application
is to be approved, it is vital that the IPC is confident that Malabar can make good on its future financial

responsibilities and commitments.

Coolmore refers the IPC to the Scott Report, which is annexed to the submission of the HTBA objecting
to the proposal.

4.3

Economics

A discussion on the economics of the mine is beyond our remit and is a matter for the applicant and the
IPC to consider when weighing up its benefits against its costs.
Where the economics of the mine are relevant to us is with respect to our local environment. These
neighbouring mines are substantial undertakings and any lapse in their operation or rehabilitation that
may result from the economic realities of coal mining can swiftly become the locality’s problem and
damage us and our reputation. We note that increasingly in the current environment the longevity of
coal mining is being questioned and hence the possibility of early closure or production stoppage is not
unrealistic.
We wish to make the following points to further inform this consideration;
•

In October 2020 China imported 47% less Australian coal product then it did in 201978

•

Since publication of the EIS and the DAR, Japan and South Korea have announced a 2050
net zero emissions target, and China, Australia’s number one coal export market a 2060
target.
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•

The Department states “There is currently no economically viable alternative to the use of
metallurgical coal as a reducing agent in commercial scale blast furnaces”.79 This statement
ignores up to date commentary from the International Energy Agency (IEA) regarding the suite
of new technologies available as well as the steel industry’s need to address its carbon
emissions80.

•

Coolmore notes that Anglo American previously ran a pre-feasibility study for an underground
mine at Drayton South, with thermal coal, PCI coal, and semi-soft coking coal making up the
three products to be produced. Anglo American later described this underground proposal as
“uneconomic”81

•

Recent press reports indicate that several coal mines in the Hunter Valley both thermal and
coking have cut production and sought to reduce hours worked.82

•

Several leading global miners have recently exited or announced plans to exit the Hunter
Valley Coal market with Rio Tinto and Anglo American now apparently to be followed by BHP
Billiton83.

The uncertainty that clouds the coal industry at present should inform and affect the risk weighting given
to the benefits and costs of the project.
The IEA’s latest World Energy Outlook 202084 released in October 2020 marks a profound shift in

rhetoric from an historically conservative organisation. The report concludes that thermal coal has
been deposed as the world’s energy source of choice. Coolmore notes that the DAR85 relies on a
previous IEA WEO report (from 2016) which forecast “that global coal demand is expected to grow at a
rate of 0.2 per year over the life of the mine”.86
The WEO 2020 notes that “There is no single storyline about the future” and goes on to describe and
examine four different scenarios and make forecasts across a range of markets, including future coal
demand. Across all four scenarios, Stated Policy, Delayed Recovery, Sustainable Development and
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(the new) Net Zero Emissions by 2050 case, demand for coal is forecast to fall. The Department’s
advice to the contrary is incorrect and relies on an out of date forecast.

The IEA’s seismic rhetorical shift was even more apparent in an accompanying report the ‘Iron and
Steel Technology Roadmap’87 which bluntly states “the average direct CO2 emission intensity of steel
production must decline by 60% by 2050” and that both governments and the steel sector needs to start
taking action on this immediately.
This finding would have obvious and profound implications for any mining project proposing to add
supplies of any form of coking coal, particularly a lower grade product such as Maxwell’s, into the
market.

5.

DEPARTMENT’S ASSESSMENT REPORT

5.1

Issues arising from Department’s Assessment Report

At the outset we note, as we think it is relevant background, the Department has supported approval of
the previous two proposed open cut projects on this site. The DAR should be read in this context.
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Our view is that the DAR is lacking on many fronts. At a general level, there are numerous statements
and omissions which do not give a clear picture of the proposal.
We make the following comments, preferring to leave the technical areas of the report (the Assessment
section) to our experts who can better express its failings and issues in assessment.
The Department’s position, as stated in the DAR88 and presented to the IPC at the hearing89 is that
because the proposal is an underground coal mine which would require a substantially smaller
disturbance footprint than the previously proposed open cut mines on the site, the impacts of the
proposed mine are significantly minimised and reduced. Although that may be true for some aspects of
the proposed mine, it is certainly not an accurate statement in relation to all issues.

Any review must assess and decide on the proposed mine submitted by Malabar Coal on its own merits,
not on how it compares to the two previous, rejected mine proposals.
We contend that the IPC should not place any more weight on the DAR than on any other evidence
submitted to it and that the IPC should question to what degree it can rely on the DAR considering that:
•

It relies heavily on the applicant’s consultants’ reports, without providing any critical analysis or
evaluation of them; and

•

It is misleading in relation to agencies’ support of the proposal, glossing over the concerns
raised by the IESC submissions and concerns in relation to the applicant’s assessment of the

proposed mine.

5.2

Factors in Department’s recommendation for approval

The Department concludes that the project is in the public interest and approvable subject to stringent
conditions.
The Department identifies the following factors as important to its decision to recommend approval of
the proposed project:

88
89

•

Whole of government support

•

The proposed mine is a brownfield extension of the Drayton mine

Paragraph 7.1.5, p. 171, DAR.
IPC Hearing, 11 November 2020, T6, 2-6.
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•

The project represents the best option for the successful co-existence of the coal mining,
equine and viticulture industries in this location

•

The impacts of the mine project would comply with relevant assessment criteria, policies and
guidelines

•

The residual environmental impacts on groundwater and surface water resources, noise, dust
and visual amenity and the social impacts of the proposed mine can be managed by
recommended conditions and management plans

•

The benefits of the mine project outweigh its potential negative impacts.

Each of these issues is addressed in turn below.

5.3

Whole of government support

From the IPC hearing, it appears that the IPC and the Department take support from the DAR being a
whole of government assessment.
The IPC should be cautious in this regard.
Consideration of the IESC advice 90

The Department appears to favour the applicant's consultants' reports, including peer review advice,
over the advice from the IESC.91
The Department said:92
“While the IESC raised residual concerns regarding uncertainty in predicting
subsidence and associated groundwater impacts during multi-seam mining, the
Department notes that:
•

a peer review of the Project’s Subsidence Assessment concluded that it provides a
conservative assessment of likely subsidence impacts (see Section 6.3);

•

both the subsidence and groundwater models would be progressively updated and refined
over the life of the Project; and

•

the Department’s recommended conditions provide for further refinement of the mine plan
and for the adaptive management of unexpected subsidence and groundwater impacts.”
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In Coolmore’s view, the IESC’s concerns are more than residual.
This is some of what the IESC said in its advice of 19 November 2019 to the Department:
Surface Water
•

Paragraph 5: The only two streamflow gauges relevant to local water resources are
along Saddlers Creek. It is not clear what the catchment areas of these sites are, but
they are assumed to range between 50 km2 and 90 km2. While the site on the larger
gauged catchment has a record length of 25 years, there is a “high level of uncertainty”
in the data due to the paucity of rating data. Only around nine months of data are
available for the smaller gauged catchment. A streamflow gauge is located on the
Hunter River, but this has an upstream area of 13 400 km2 and is only useful for
providing contextual information on the larger catchment downstream of the mine site.
Overall, estimates of surface water resources in the local catchments rely heavily
on (largely unspecified) regional information and, as such, are highly uncertain
(see Paragraph 144). (emphasis added)

•

Paragraph 24: The proponent describes losses of flow to Saddlers Creek and the
Hunter River from three sources:
a. baseflow reduction due to groundwater drawdown: no change is predicted
for Saddlers Creek and a very small loss of 0.55 ML/year is predicted from the
Hunter River (HydroSimulations 2019, p. 90). These predicted impacts
appear inconsistent with impacts discussed in Paragraph 344 (sic)93 as
they are subject to the uncertainties discussed in Paragraph 2; (emphasis
added)
b. surface runoff reduction due to excision of the part of the catchment
containing the Mine Entry Area: the mine entry area would remove 0.3% of the
Saddlers Creek catchment during operations, but this area would be restored
following closure and rehabilitation (WRM 2019, p. 93); and
c. surface runoff reduction due to ponding in depressions caused by
subsidence. On the basis that sediment will gradually infill depressions as
mining progresses, the proponent estimates the volume of ponding by
assuming a depth of only 0.5 m compared to maximum predicted subsidence
of 5.6 m. Moreover, while the total volume of ponding is estimated, the
effects on seasonal low flow measures are not quantified. (emphasis
added)

•

93

Paragraph 26d: The potential for surface water to drain through cracks in streambeds
is acknowledged in the EIS, but it is asserted that this will result in little impact. It is
possible that a component of surface water flows may not be returned to the surface.
There is an unknown quantity of water lost via tortuous flow paths including fractures
and bedding plane separations and shears in deeper strata overlying longwall panels
(see PSM (2017) and associated peer reviews including Mackie (2017) for discussion
of such processes). Whilst the IESC acknowledges the current site condition, the
implications of this potential water loss for creeks and groundwater-dependent
ecosystems during long-term operations and recovery of water levels after closure
should be considered. Estimates of impacts should acknowledge uncertainty and
include estimates of the likely upper and lower range of impacts.

This should be a reference to paragraph 34. There is no paragraph 344.
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Groundwater

•

Paragraph 2:There is high uncertainty in predicted impacts of subsidence on
groundwater, as there are no published case studies relevant to above-seam
fracturing for the multi-seam nature of the proposed project (see response to
Questions 5 – 10 below). (emphasis added)

•

Paragraph 32: (Groundwater inflows within the Maxwell Underground workings): The
IESC does not have confidence in groundwater inflow predictions presented in
the EIS to the stated inflows at ML/a accuracy. Appropriate use of inflow data from
existing operations at neighbouring mines within the model domain as a historymatching (i.e. calibration) target would increase confidence in these predictions. As
there are no published case studies relevant to above-seam fracturing for the multiseam nature of the proposed project, reactivation of the goaf and workings could result
in additional unpredicted subsidence and inflows from fracturing. (emphasis added)

•

Paragraph 33: The IESC does not have confidence in predicted drawdown within
the alluvia of Saddlers Creek, Saltwater Creek or the Hunter River. (emphasis added)

•

Paragraph 34: The proponent predicts watertable drawdown to peak at approximately
10 m below pre-mining levels. The >2 m drawdown extent of the watertable is predicted
to be largely within the mining area and not to extend into the Hunter River Alluvium
under the cumulative impact scenario. Drawdown within the Saddlers Creek and
Saltwater Creek alluvia is predicted to be 8 m and 2 m respectively (HydroSimulations
2019, pp. 87 – 88). Up to a 0.55 ML/a loss is predicted in the Hunter River
(HydroSimulations 2019, p. 90).
a. The IESC notes that the proponent also predicts that there will be no loss of
baseflow in Saddlers Creek (HydroSimulations 2019, p. 90). It is unclear how
there will be no loss in baseflow when an 8-m drawdown is predicted in
the Saddlers Creek alluvium. This claim requires justification using sitespecific data.
b. The IESC considers that GDEs may be impacted by drawdown of less than
2 m (see response to Question 11). (emphasis added)

•

Paragraph 37: The IESC does not have confidence in predicted changes to
groundwater quality. The proponent does not describe potential changes to
groundwater quality resulting from subsidence and the likely resulting changes in the
chemistry of water infiltrating through the freshly exposed surfaces of fractured
bedrock. Potential changes to groundwater quality in the Greta Coal Measures are
discussed in response to Question 10.
a. Improvements in water quality are predicted by the proponent along
localised areas of the Hunter River and Saddlers Creek due to reduced
leakage from the Permian coal measures (HydroSimulations 2019, p. 95).
These improvements do not appear to be quantified.
b. The Permian coal measures are used for groundwater extraction, with no
change predicted to the groundwater quality or its suitability for beneficial uses
(HydroSimulations 2019, p. 96).
c.The IESC considers that the likely groundwater quality changes within the
shallow aquifers require quantification to determine potential impacts to GDEs,
as these changes may exceed the physiological tolerance of some species.
There is considerable uncertainty in likely groundwater impacts post
mining, as few data are available for expected water quality from spoil
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leachate and the effects of subsidence-induced cracking on groundwater
quality are uncertain. (emphasis added)

•

Paragraph 38: The IESC does not have confidence in predicted impacts to GDEs,
including stygofauna (see Paragraph 45). In addition to uncertainty in groundwater
drawdown predictions, there is uncertainty regarding the groundwater dependence of
components of local ecosystems, particularly some of the tree species that form part
of the threatened ecological communities. This issue is discussed in response to
Questions 13 and 14 below. (emphasis added)

Further, the Department seeks to address many of the concerns raised by the IESC by way of conditions
of consent.94 But it is noted that the IESC advice of 19 November 2019 includes recommendations for
further assessment prior to determination.
The IESC was not further consulted following its advice of 19 November 2019 to the Department.
Department of Primary Industries
The IPC should take no comfort on the issue of impacts on equine health from the Department of
Primary Industries’ initial “no comment advice” to the applicant’s EIS, nor its advice of 5 November 2020
to the Department that it does not foresee any animal welfare issues from the noise/vibration associated
with blasting and air quality and dust.
First, it is not known what information was provided by the Department to Christine Tumney on
4 November 2020 in relation to:
•

Blasting, other than that blasts are “unlikely to be noticeable at the Coolmore and Godolphin
Studs”

•

Air quality (dust) other than potentially mitigation measures proposed by the applicant
including the use of water carts on dirt roads prior to sealing the road.

Secondly, the Department of Primary Industries’ response to the Department was provided one day
after the information was provided to it on 4 November 2020. This gives one little faith in any rigour or
analysis undertaken by the Department of Primary Industries, even if detailed information about the
mine proposal and the impacts of noise, blasting and air quality about the mine project were provided

by the Department to Primary Industries.
Thirdly, it is not known whether the authors of the Department of Primary Industries’ advice of 5
November 2020 hold the relevant qualifications and expertise to comment on equine health concerning
thoroughbred horses. In fact, their qualifications are unknown. As the IPC heard from equine experts,

94

Paragraphs 6.2.41, 6.2.61, 6.2.67, 6.2.109, 6.2.110, 6.2.111, 6.2.118, 6.2.119, DAR.
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Dr Tennent-Brown and Dr McLean, they each hold significant and substantial experience on the health
and behaviour of thoroughbred horses. They are eminent experts in their field.

Fourthly, and importantly, The Department of Primary Industries did not raise any concerns about
equine health in response to the two previous open cut planning applications that were refused by the
PAC. In a submission dated 21 December 2012 to the Department, Primary Industries stated that
consent conditions should reflect the recommendations in the Equine Health Impact Assessment
prepared by Dr Nicholas Kannegieter, dated July 2012.
The previous determination PACs preferred the thoroughbred industry’s experts’ opinion, Drs TennentBrown and McLean on equine health and behaviour, not Dr Kannegieter’s. We refer you to the PACs’
findings in Annexure 3.
Ultimately, the Department of Primary Industries did not raise any objection to the approval of the
previous Part 3A and the SSD applications that were ultimately refused by the PAC.
Finally, the last real and substantive interactions that Coolmore had with Primary Industries was during
the equine influenza outbreak in 2007/2008. As a body Primary Industries are charged with responding
to infectious disease and herd outbreaks in Australia. Coolmore also routinely submits samples to them
when exporting horses or seeking a diagnosis from a sample.
For these reasons, the IPC should not place any weight on the advice of 5 November 2020 from the
Department of Primary Industries on the issue of the impacts of blasting and dust on equine health.
Office of Racing
Counsel assisting the IPC, Richard Beasley SC raised a question of Mark Webster, of William Inglis &
Sons whether he was surprised that the Office of Racing had not raised any issue in relation to the
mining project.95
We are not surprised that the Office of Racing has not raised any issue.
First, it did not raise any issue with the previous two open cut applications that were refused by the
PAC.
Secondly, its functions and responsibilities relate to the governance of the horse racing industry in New
South Wales not the breeding of and raising of thoroughbred horses.
Its functions and responsibilities include racing policy and governance. Its role is also to support the
growth and economic viability of responsible, sustainable and compliant racing in NSW.
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It manages the relationship between the NSW Government and Racing NSW.
Racing NSW has the following functions under the Thoroughbred Racing Act 1996:
•

controlling, supervising and regulating horse racing in NSW

•

initiating, developing and implementing policies considered conducive to the promotion,
strategic development and welfare of the horse racing industry in the in NSW and the
protection of the public interest as it relates to the horse racing industry.

Its regulatory functions include registration and licensing and setting minimum standards for the conduct

of races and race meetings.
Coolmore, as a thoroughbred breeding operation is not the primary focus of the Office of Racing or
Racing NSW as it is not a licensed racecourse and does not conduct horse races on the farm. It is also
not a racehorse training establishment.
Nothing turns on the Office of Racing or Racing NSW failing to provide any comments in relation to the
proposed mine.

5.4

Not a brownfield site

The applicant asserts in the EIS96 that the proposed mine has attributes which are akin to a ‘brownfield’
project, in particular:
•

the beneficial use of the substantial existing Maxwell Infrastructure for coal handling and
processing, water storage and CHPP reject emplacement

•

access to existing rail and port infrastructure

•

an established site access point; and

•

extensive geological and geotechnical data providing a high level of confidence in the coal
resource.

The assertion was also made by the applicant at the IPC hearing.97

96
97

EIS, section ES6, p. ES-22.
IPC Hearing, 11 November 2020, T 23, 39-41.
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Adopting the applicant’s descriptor, the Department repeated that assertion in the DAR98 and during
the IPC hearing.99
This is patently incorrect. The project site area is a greenfield site.
Coolmore submits that the first three items in the bullet points above do not qualify the project site as a
brownfield site. This is because the current proposed project area is an undisturbed and greenfield site
located approximately 8-10kms south of the former Drayton site.
In this regard, we point out that the EIS refers to:
•

The natural features located above the underground mine layout as including “undulating

Malabar-owned agricultural land primarily used for cattle grazing, with areas of remnant
vegetation”100
•

“The majority of the Project area has been cleared and used for agricultural grazing purposes
for well over 100 years (with the exception of the Maxwell Infrastructure area that has
been a mining complex since 1983)”101(emphasis added)

Extensive geological and geotechnical data (the applicant’s assertion, not Coolmore’s) does not turn
an undisturbed greenfield site into a brownfield site. The reason for the “extensive geological and
geotechnical data on the site” is partly because Anglo-American made two unsuccessful attempts to
obtain planning approval for an open cut coal mine on the site.
Further and importantly, mining has never been undertaken on the site. As far as Coolmore is aware,
no mining lease has ever been granted for a mine on the site. The proposal seeks to use existing
infrastructure on ML 1358 (the Drayton Mine), but that is an adjacent area not included in EL5460 and
EL 5460 is not part of ML 1358.
Mr Scott addresses this issue in his report.102

5.5

The best option for coexistence is to approve the mine.

A refusal of this project is the best option for coexistence. It is the wrong mine in the wrong place.
Land use incompatibility and conflict are discussed in Sections 5.12 and 5.13 below.

98

Executive Summary, p. xii; paragraph 7.1.5, p.171; Appendix F, p.174; Appendix G, section G5, p. 190, DAR.
IPC Hearing, 11 November 2020, T 7, 24-26.
100 EIS, Executive Summary, section ES5.1, p.ES-13.
101 EIS, Executive Summary, section ES5.6, p.ES-19.
102 Scott Review, pp. 1-4.
99
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5.6

Compliance with assessment criteria, policies and guidelines

The proposed mine would have significant, tangible impacts on the environment and on Coolmore’s
property and this is evidenced in the expert reports submitted by the HTBA from Mr Droop, Mr Murphy,
Mr Butera, Dr. Tennent Brown, Dr McLean, Mr Stephenson, Mr Scott, Dr. Bacon, Dr. Hazelton, Dr Owen
and Mr Veale of GML and the expert reports by our agronomist, Kyle Ropa (Annexure 5) and Gilbert
& Sutherland (Annexure 1).
In addition to the matters referred to above, we set out below detailed comments on our concerns in
relation to the assessment undertaken by the Department throughout Section 5 of this submission.

5.7

Coal Mining Operations in the Locality

Section 2.14 of the DAR103 includes a table, Table 2-2, that purports to summarise approved and
proposed coal mining operations in the locality. It is incomplete.
Wambo has been excluded from this table. This mine has had an expansion to facilitate the extraction
of an additional 150 million tonnes of run-of-mine (ROM) coal over a 23-year period approved by an
IPC determination made in late August 2019. This expansion will bring it closer to Jerrys Plains.
Hunter Valley Operations is included in the table. However, it also proposes an expansion and proposes
to lodge two SSD development applications. These applications are in scoping and HVO aims to lodge
the EIS in mid-2021.104
Table 2.2 fails to accurately define coal mining operations in the area.

5.8

Regional History and Context

The Department notes that “society remains heavily reliant on coal to meet its basic energy needs both
at the domestic and international level”.105 The Department go on to cite an IEA 2016 World Energy

Outlook report. As indicated in section 4.3 above, a more current version published on the 10th of
October 2020 discusses coals’ share in the 2040 energy mix falling from 37% in 2019 to below 20% in
2040 an event that has not occurred since the Industrial Revolution.106

103

Page 27.
https://emm.mysocialpinpoint.com/hvo/planning-and-approvals.
105 Paragraph 3.1.8, p. 32, DAR,
106 https://www.iea.org/reports/world-energy-outlook-2020.
104
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The DAR is based on outdated information from the IEA 2016 Report which has been superseded by
the IEA 2020 Report.

5.9

Balancing the benefits of the proposed coal mine and its
negative impacts107

In our opinion, the DAR:
1. Fails to recognise and consider that public benefits are more than just economic benefits;
2. Fails to recognise and consider that the best option for the successful coexistence of the
mining, Equine and Viticulture CICs in this location may be not to approve the mine at all.
The Department erroneously assumes that a mining proposal must be approved on the site.
The 2017 Determination PAC recognised that each of these industries makes a significant
economic and employment contribution to the region, NSW and Australia, but concluded that
the mining industry was not heavily reliant on the one proposed mine. The same cannot be
said of NSW’s thoroughbred breeding industry, with Coolmore and Godolphin being at its core;
3. Fails to recognise and consider the likely preferred uses in the vicinity of the project area;
4. Refers briefly to the Hunter Regional Plan 2036 and some of its priorities but fails to give it
substantial weight;
5. Refers to the SRLUP108 but fails to give it adequate weight; and
6. Gives the applicant the benefit of the doubt, rather than placing the burden of proof on the
applicant.
In this regard, the words “On balance, the Department considers that risks… are likely
minimal” or “acceptable” feature in the Department’s consideration of risks, in particular in

relation to:
(a) groundwater dependent vegetation;109
(b) air quality and greenhouse gas emissions; 110

107

Paragraph 6.10.12, p. 152; paragraph 7.1.9, p. 171, DAR.
Discussed in section 3.2, pp. 33-34, DAR.
109 Paragraph 6.2.41, p.66, DAR.
110 Paragraph 6.6.52, p.126, DAR.
108
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(c) social impacts;111
(d) impacts to aboriginal cultural heritage and historic heritage items; 112 and
(e) impact on agricultural lands including verified BSAL.113
The IPC’s task in determining the subject SSD DA is:
“… to balance the public interest in approving or disapproving the Project, having
regard to the competing economic and other benefits and the potential negative
impacts the Project would have if approved”: Warkworth Mining Ltd v
Bulga Milbrodale Progress Association Inc at [171]: Preston CJ, Gloucester
Resources Limited v Minister for Planning (2019) 234 LGERA 257 (Rocky Hill) at
[686].

The IPC needs to consider the public benefits of the proposed mine, including its economic
benefits, but it must also consider its significant negative impacts, including impacts on water
quality and quantity, amenity, social and climate change impacts and impacts on the existing,
approved and likely preferred uses of land in the vicinity of the proposed underground mine,
pursuant to clause 12 of the Mining SEPP. These are all costs of the proposed mine.
The balancing exercise is a qualitative and not a quantitative exercise: Rocky Hill per Preston
CJ [687].
His Honour referred to it as a process of intuitive synthesis of the relevant factors. Forms of
economic assessment such as cost benefit analysis, which quantify, monetise and aggregate
different factors, assist but are not a substitute for the intuitive synthesis required of the
consent authority in determining the development application.
In considering Coolmore’s submission and the submissions of others opposed to the project, it
is open to the IPC to determine that the negative impacts of the project outweigh the economic
and other public benefits of the project and the proposed development is not in the public
interest and that the SSD DA should be refused.
Further, as his Honour held in Rocky Hill, the fact that the coal resource is in its location does
not mean that the resource must be exploited, regardless of the adverse impacts of extracting
the resource. Importantly, his Honour held that not every natural resource needs to be
exploited.
The acceptability of a proposed development of a natural resource depends not on the location
of the natural resource, but on its sustainability.

111

Paragraph 6.9.10, p.150, DAR.
Paragraph 6.13.1, p.167, DAR.
113 Executive Summary, p.xii, DAR.
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One of the principles of ESD is the principle of sustainable use – the aim of exploiting natural
resources in a manner which is ‘sustainable’ or ‘prudent’ or ‘rational’ or ‘wise’ or
‘appropriate’: Telstra Corp Ltd v Hornsby Shire Council (2006) NSWLR 256 (Telstra) at [109].
In Hub Action Group v Minister for Planning (2008) 161 LGERA at [70], Preston CJ observed
that:
“The principle of sustainable use of natural resources involves the exploitation of natural
resources in a way which is sustainable in the long-term and which reduces environmental harm.
It involves consideration of the effects of use on all natural resources, certainly the effect of
the use on the resources the intended subject of the activity but also the effect that the use of
those resources might have on the sustainable use of other resources.” (emphasis added)

5.10

Consideration of the principles of ESD114

The discussion on ESD in the DAR is perfunctory, stating that, subject to conditions of consent, the
project can be carried in a manner that is consistent with the principles of ESD.
There is a brief mention in relation to intergenerational equity and intra-generational equity in a
discussion on climate policy frameworks.115 ESD and the precautionary principle is referred to in Table
G3, but the precautionary principle is not otherwise discussed in the DAR.

Telstra, the leading case on the principles of ESD is referred to by the Department but rather than
discussing the principles of ESD, it is used by the Department to discredit the concerns raised by
Coolmore.116
The Department’s view is that the impacts of the project would be either negligible or virtually
imperceptible at the Coolmore and Woodland studs and in the absence of a rational or justified
foundation, those perceptions and fears can be given little weight.117
It is noted that previous determination PACs118 adopted a precautionary approach. See summary of the
PACs’ findings in Annexure 3.
Coolmore contends that the IPC should do likewise.

114

Paragraph 4.8.1, p. 41, DAR; Appendix F, p. 174, DAR; Appendix G-Matters of National Environmental
Significance Table G3, Additional Considerations for the Commonwealth Minister under the EPBC Act, p. 197,
DAR.
115 Paragraph 6.6.39, p. 125, DAR.
116 Paragraph 6.9.7, p.146, DAR.
117 Paragraph 6.9.6 and 6.9.7, p. 146, DAR.
118 2014 Determination PAC Report, pp.1, 16-17, 19 and 2017 Determination PAC Report, p.44.
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5.11

Economic Contribution

The Department’s report states that the Equine Industry CIC is a highly important industry, that in the
region it generates around $300m in income each year, provides direct employment for approximately
1,100 people and accounts for about 80% of the value of the Australian stud exports119.
Previous PACs have placed considerable weight on the sustainable and enduring nature of the
thoroughbred industry.
The 2015 Review PAC stated:

“The risk of putting an industry of considerable international standing, which has a
sustainable long term future, into decline and value reduction needs to be weighed
against a project with potentially immediate and tangible employment and community
benefits, but arguable over-all economic public benefit and a relatively short 15 year
lifespan.”120
In this case, the project life is 26 years.
Some useful perspective on the proportionality of the effect on mining and the thoroughbred industry in
the Hunter Valley is that the Maxwell project at its maximum output of 8m tonnes of ROM per annum
will contribute circa <5 % to overall output of NSW Coal Mines (8tonnes/246million tonnes),121 whereas
Coolmore and Godolphin account for 40% of all mares covered in NSW (2019 Coolmore and Godolphin
covered 2054 and 1798 individual mares respectively, NSW total of 9853 individual mares covered).
Coolmore notes that there have been a number of very large mine expansions and continuations
approved in the Hunter region since 2014, creating potential for hundreds of jobs, but many of these
are either undeveloped such as Mount Arthur Underground and Bulga or in care and maintenance such
as Wambo and Ravensworth underground.122
The thoroughbred industry is a service and export-oriented sector which can assist in the Hunter Valley
region’s transition and diversification in accordance with the strategic framework referred to above.
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Paragraph 3.1.16, p.33, DAR.
2015 Review PAC Report, p iii.
121 https://www.epa.nsw.gov.au/-/media/epa/corporate-site/resources/air/the-coalchain.pdf?la=en&hash=C778732F0C2636B7EA9AF5B838EAA3E7C80C96A7
122 Meeting between the IPC and the Upper Hunter Shire Council October 2020. T8, 4-19.
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5.12

Mining SEPP 123

The analysis of the Mining SEPP by the Department is perfunctory. The DAR does not mention, at all,
Rocky Hill which is the leading case on the interpretation and application of clause 12 of the Mining
SEPP.
Clause 12AB: non-discretionary development standards
The previous Part 3A application and the SSD DA application refused by the PAC
were assessed by the Department as complying with the nondiscretionary
development standards in the Mining SEPP. The 2014 Determination PAC and the
2017 Determination PAC refused the applications despite the Department’s report
recommending approval.
We note that the Department states that the project is predicted to comply with the nondiscretionary
standards with respect to noise, air quality, air blast and overpressure impacts -subclauses (3), (4), (5)
and (6). Uncertainty remains.

Aquifer Interference Policy (AIP) 124
The AIP applies to aquifer interference activities such as mining. The Mining SEPP requires that it be
considered by the Gateway Panel and by the IPC in relation to the nondiscretionary development
standard in clause 12AB(7) relating to interference with an aquifer caused by the development.

The Department concludes that:
•

The project is predicted to comply with the Level 1 minimal impact criteria under the AIP at all
but 3 privately-owned bores and that most of the remaining 67 privately-owned bores would
experience less than 2 m of drawdown at all stages of the project although it concedes that
the predicted impacts for each individual bore has not been quantified and the bore census
related to four nearby properties only and Coolmore and Godolphin did not take part

•

The project is predicted to comply with the Level 2 minimal impact considerations for water
table decline and depressurisation in the ‘less productive’ fractured rock water sources and is
predicted to comply with the Level 1 minimal impact considerations for all alluvial water
sources.

123
124

Paragraph 4.8.1, first bullet point, p. 41 and Appendix F, relevantly pp. 175-176; paragraph 6.6.3, DAR.
Executive summary, p. 7; Table 3.1, p. 34; paragraph 6.2.7, p. 57; 6.2.32, p. 63, DAR.
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On the second issue, the Department concluded that Saddlers Creek alluvium does not meet the
definition of a ‘highly productive’ aquifer under the AIP125 despite “mapping undertaken by DPI in 2017
would indicate that the Saddlers Creek alluvium is ‘highly productive’”. 126
The Department preferred to rely on the applicant’s Groundwater Assessment that “identified that the
alluvium in the vicinity of the Project Area is typically moderately saline and low-yielding and therefore
does not meet the definition of a ‘highly productive’ aquifer under the NSW Aquifer Interference Policy
(AIP). 127
A closer reading on the GWA report by HydroSimulations dated July 2019 (Appendix B , EIS) indicates
that the determination of the Saddlers Creek alluvium as being less productive was made in the previous
Groundwater Report prepared by Australasian Groundwater and Environmental Consultants Pty Ltd

(AGE).128
The AGE Report 2015 states that:
1. The alluvial aquifer of Saddlers Creek may be less productive than initially mapped (section
4.4.1.3, p. R-13); and
2. The Saddlers Creek alluvial system should be reclassified as a less productive groundwater
source (section 9.2, p. R-41).
It is noted that the AGE Report 2015:
1. Prepared before the mapping was done in 2017 by DPI; and
2. Peer reviewed by Dr Noel Merrick of HydroSimulations in 2015, the author of Appendix B, EIS.
This raises the question as to why the Department accepted the applicant’s position on the Saddlers
Creek alluvial system, rather than DPI’s.
Clause 12 compatibility of proposed mine
Land use compatibility is still the key issue.

The previous Part 3A application and the SSD DA application were assessed by the Department
based on what the Department saw was a well-established history of co-existence between the
mining industry and the equine industry.

125

Paragraph 6.2.7, DAR.
Paragraph 6.2.7, p. 57, DAR.
127 Paragraph 6.2.7, p. 57, DAR.
128 Drayton South Coal Project EIS Groundwater Impact Assessment. Project No. G1725 May 2015; section
2.3.3, p. 12, GWA Report 2019.
126
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Two PACs disagreed with the Department’s view and refused the previous applications,
notwithstanding the Department’s recommendations for approval.
The Department’s consideration of clause 12 in the DAR is inadequate.

A detailed analysis of what needs to be considered under clause 12 was provided by Preston CJ in
Rocky Hill.

The Court said this about clause 12:
“Subclause 12(a) of the Mining SEPP refers to land uses “in the vicinity of the
development”. From a planning perspective, the “vicinity” of the development
extends beyond the land directly abutting the site of the mine. Determining the uses
of land in the vicinity involves consideration of not only the proximity or nearness in
space of the uses of land to the proposed mine, but also visual considerations and
“demographic and geographic features of the area” (Abley v Yankalilla District
Council (1979) 22 SASR 147 at 152-153; (1979) 58 LGRA 234 at 239-240)”: [58].
Identification of the “vicinity” of a development, in a planning context, turns on the question of “what
land is potentially open to experiencing some impact from a particular development?”
Subclause 12(a) of the Mining SEPP requires consideration of three types of uses of land in the vicinity
of the development:
1) existing uses,
2) approved uses
3) likely preferred uses.

1) and 2) Existing and approved uses
Existing uses are uses of land that are actual, physical and lawful: Rocky Hill, per Preston CJ at [63].
Approved uses are uses that have been approved by the grant of development consent under the EPA
Act, but have not commenced in accordance with the consent: Rocky Hill, per Preston CJ at [64].
Existing and approved uses include:

thoroughbred horse breeding operations at Coolmore and

Godolphin; viticulture – including that at the Hollydene Estate; tourist and visitor accommodation – as
approved for the Hollydene Estate; agriculture – typical grazing lands; open cut mining – existing open
cut coal mines such as Mount Arthur and electricity generating works – Bayswater Power Station.
3) Likely preferred uses
Likely preferred uses refer to uses of the land that, having regard to land use trends, are likely to be the
preferred uses of land in the vicinity: [65].
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The Department concluded that the strategic planning framework does not favour either the equine
industry or coal mining as the ‘preferred’ land use for the area.
Preston CJ said in the Rocky Hill (at [81]) that mining should not be considered to be a likely preferred
use in the vicinity of mining merely because the Mining SEPP makes mining permissible with consent
in the zones in the vicinity of the proposed mine.
The project site is zoned RU1 Primary Production129 and SP2 Infrastructure130 under the Muswellbrook
Local Environmental Plan 2009 (MLEP 2009).
The DAR acknowledges that proposal is prohibited under MLEP 2009 because of the project site’s RU1
and SP2 zoning. However, the Department states, correctly, that “underground mining” is permissible

on the site with consent because of clause 7(1)(a) of the Mining SEPP.
Land in the vicinity of the project area is zoned RU1, E3 Environmental Management131 and SP2-Power
Station and SP2 -Classified Road.
However, the DAR concludes that equine industry and the viticulture industries are not preferred land
uses over mining132.
Coolmore disagrees. Mining is not a likely preferred use. Having regard to land use trends, the likely
preferred uses of land in the vicinity of the project site are agricultural, including the equine and
viticulture CICs, and tourism uses.
The Department overlooks MLEP 2009, its own comments in paragraph 3.2.5, p. 34133 and the HRP
2036 discussed further below.

129

The objectives of the RU1 zone are: - to encourage sustainable primary industry production by maintaining
and enhancing the natural resource base; to encourage the diversity in primary industry enterprises and systems
appropriate for the area.
130 Zone SP2 (Power Station) (the East Void), according to EIS, section 4.4.1, p. 4-3.
131 The objective of the E3 Environmental Management zones are: to protect, manage and restore areas with
special ecological, scientific , cultural or aesthetic values; to provide for a limited range of development that does
not have an adverse effect on those values; to maintain, or improve in the long term, the ecological values of
existing remnant vegetation of significance including wooded hilltops, river valley systems, major scenic corridors
and other local features of scenic attraction; to limit development that is visually intrusive and ensure compatibility
with the existing landscape character; to allow agricultural activities that will not have an adverse impact on the
environmental and scenic quality of the existing landscape; to promote ecologically sustainable development; to
ensure that development in this zone on land that adjoins land in the land zoned E1 National Parks and Nature
Reserves is compatible with the objectives for that zone.
132 Paragraph 3.2.6, p. 34, DAR.
133 The Department has also considered a number of other relevant regional plans and strategies in its
assessment of the Project, including the Hunter Regional Plan 2036 and the Upper Hunter Economic
Diversification Action Plan: Implementation Priorities. Both of these plans identify the protection of the
Equine CIC and allowing for the expansion of the equine industry as regional priorities for the
Muswellbrook Shire LGA. These plans also seek to protect and enhance agricultural productivity and to
grow regional tourism through integration with the Equine CIC. (Emphasis added)
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Because the DAR does not identify a preferred land use, the analysis required by clause 12(a)(ii)
(namely consideration of whether the proposed mine is likely to have a significant impact on the likely
preferred uses in the vicinity of the proposed mine) has not been undertaken.
Further, the potential impacts on the equine industry have not been critically evaluated or adequately
considered by the Department.
Paragraph 12(a)(iii) of the Mining SEPP requires consideration of any ways in which the proposed mine
may be incompatible with any of the existing, approved, or likely preferred uses. Subclause 12(c) of the
Mining SEPP requires an evaluation of any measures proposed by the applicant to avoid or minimise
any incompatibility found under cl 12(a)(iii).

The Department considers land use compatibility in section 6.11 (pp. 152-158) of the DAR although not
in any detail.
Coolmore submits that:
1. The project will be incompatible with existing, approved and likely preferred uses in the
following ways: the potential adverse impacts of groundwater and surface water quantity and
quality; potential adverse impacts on the agricultural and tourism uses in the vicinity and
impacts on BSAL which have been underestimated due a lack of evidence on the extent of
BSAL and the ability to rehabilitate impacted BSAL.134
2. The commitments proposed by Malabar and the conditions recommended by the Department
will not avoid or minimise to an acceptable degree the incompatibility of the project with the
equine, viticulture and other agricultural uses in the vicinity of the proposed mine.
Subclause 12(b) of the Mining SEPP requires an evaluation and a comparison of the respective public
benefits of the proposed mine and the existing, approved and likely preferred uses of land in the vicinity
of the proposed mine.
In Rocky Hill, Preston CJ noted at [683] that although the public benefits of the subject project in that
case had been evaluated, the public benefits of the existing, approved and likely future uses of land in
the vicinity of the subject project had not been evaluated, by way of economic assessment, in the same
way as the public benefits of the subject project had been evaluated.
The DAR considers the economic benefits of the proposed mine in detail and in significantly less detail,
the economic benefits of the Equine CIC. However, no information or analysis is provided of the public
benefits including the economic benefits of viticulture and tourism and other agricultural industries, let
alone any evaluation and comparison as required by subclause (b).

134

Hazelton Bacon Review, p. 36; Scott Review p. 28.
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No mention is made of the economic contribution of the viticulture industry in the DAR. Reference is
made in paragraph 3.1.18 (p. 33) to a number of commercial vineyards being within 15 km of the project
area. The Department notes that Hollydene Estate has expressed support for the project. It appears
that this fact is sufficient for the Department to ignore undertaking an evaluation of the public benefits
of the viticulture industry.
No mention is made of the public benefits and economic contribution of other agricultural producing
industries or tourism.
Coolmore submits that the consideration of clause 12 in the DAR is inadequate for the IPC to
meaningfully consider the matters it is required to consider before approving the SSD DA.

14 Natural resource management and environmental management
The Department addressed this clause by stating that it has recommended a robust suite of conditions
to ensure that the project is undertaken in an environmentally responsible manner.
Coolmore disagrees.
The HTBA’s experts and Gilbert & Sutherland have advised that the Department’s proposed conditions
do not ensure that the impacts to water resources, threatened species and biodiversity, and greenhouse
gas emissions, are minimised or avoided to the greatest extent possible. This is discussed further at
Section 3.1above and in Section 6 below.

15 Resource recovery
The Department’s assessment again is brief on this clause.
This clause requires the IPC to consider the efficiency or otherwise of the development in terms of
resource recovery and whether any consent should be issued subject to conditions aimed at optimising
the efficiency of resource recovery.
The previous open cut applications were for thermal coal.
The IPC may refuse consent if it is not satisfied that the development will be carried out in such a way
to optimize the efficiency of resource recovery.
The current application for “at least”135 75% coking coal (92.4 Mt) and 25% (31.4Mt) thermal coal is
surprising given the previous applications for thermal coal and the following:136

135

Section 1, pp1-1, 1-5, EIS; Appendix M, EIS, Economic Assessment of the Maxwell Project, prepared by
Deloitte, 2019, section 3.2, p.8.
136 Letter dated 17 September 2019 from DPIE, Division of Resources and Geoscience.
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•

Rick Fairhurst, Project Director of Anglo-American relevantly advised the 2017 Determination
PAC at a meeting on 14 October 2016137 that:
“Underground mining across the site is not a feasible option as it would damage the
coal seams and their structure is not suitable for underground mining.”

The Department did not refute this statement.
•

Notwithstanding the advice from the Division of Resources and Geoscience, the JORC
compliant reserves report has not been made publicly available.

The Department repeatedly refers to the coking coal as high-quality.138 As does the applicant.139

Interestingly, the Division of Resources & Geoscience does not refer to the coking coal as high-quality.
The report from the Division of Resources & Geoscience of September 2019 notes that:
•

The Whynot Seam is the uppermost seam and coal extracted from that seam can be washed
to a produce 5% to 8% ash content product, making this seam suitable for a low ash export
thermal coal markets

•

The coal extracted from Woodlands Hill Seam can be washed to produce a 9% to 14% ash
content product, suitable for both semi-soft coking and export thermal markets

•

The coal extracted from the Arrowfield Seam can be washed to produce a 4% to 6.5% ash
content semisoft coking coal product

•

The coal extracted from the Bowfield Seam can be washed to produce a 5% to 8% ash
content semi-soft coking coal product.

The most productive of the seams is the Woodlands Hill Seam identified by the applicant as producing
59.3 Mt (40%) of the total ROM coal of 147.9 Mt.140 We note its high ash content (between 9% and 14%
ash content) which suggests that it is more likely to produce thermal coal rather than coking coal.

The 2014 Determination PAC accepted that the site contains significant coal resources but concluded
that the extraction of the resource should not result in a significant negative impact on the Equine and
Viticulture CICs. It stated that extraction of the resource could be carried out in future with development
of new technology that would not negatively impact on the studs.141

137

Referred to on p.66 of the 2017 Determination PAC Report.
Executive Summary, p.v; paragraphs 3.1.9-3.1.10, p.32; paragraph 5.4.2, p.49, DAR.
139 Appendix M, EIS, section 4.3.1.1, p.16.
140 EIS, Table 3-3, p.3-16.
141 2014 Determination PAC Report, p.15.
138
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17 Rehabilitation
Recommended conditions B76-B82 and B50-B51 address rehabilitation.
The HTBA’s expert, Mr Scott has advised on the adequacy of the Department’s assessment of
rehabilitation and the recommended conditions. See Section 6 below.

5.13

Government Policy Framework

5.13.1

Strategic Statement on Coal Exploration and Mining in NSW, 2020 (Statement) 142

The Statement relates almost exclusively to thermal coal, not coking coal.
It contains 16 references to thermal coal and 2 references to coking coal and its use in the justification
of a mine that will produce “at least 75% coking coal” is not obvious to us.
The Department does not point this out but rather seeks to rely on this Statement to support its
recommendation of approval for this coal mine. Therefore, the Statement in paragraph 3.4.5, p. 37 of
the DAR that the project aligns with the objectives of the Statement is not correct.
To clarify, the Department’s conclusion in the third sentence in paragraph 3.4.1 of the DAR:
“In particular, the demand for coking coal is likely to continue well beyond 2040 as
coal-free steelmaking technologies are unlikely to be commercially available for
some time.”
does not appear in the Statement, nor is anything said in the Statement to that effect.
The reference to brownfields mining proposals in paragraph 3.4.4, p. 37 of the DAR is misleading. The
Statement does not use the word brownfield. It talks about streamlining the process for new areas and
areas adjacent to existing mines.
In refusing the Rocky Hill coking coal mine, Preston CJ noted at [536] that the experts agreed that there
were other coking coal mines, both existing and approved, in Australia that could meet current and likely
future demand for coking coal, including coking coal with the properties of the coal from the project the
subject of the proceedings.
His Honour held at [548]-[549] that:
1. The current and likely future demand for coking coal for use in steel production can be met by
other existing and approved coking coal mines in Australia. Whilst it is not necessary in order
for coking coal to be able to be used in steel production for it to have the particular properties
142

Section 3.4, pp. 36-37; paragraph 6.6.44, p. 125, DAR.

Objection to Maxwell Underground Coal Mine Project

57

of the coking coal that would be produced by the Rocky Hill Coal Project, such as having high
fluidity, there are a number of Australian mines that produce high fluidity coking coal. Coking
coal mines with a high fluidity of approximately 1000 DDPM or more include Integra
(Underground), Broadmeadow, Wongawilli, Goonyella and Moranbah North. Mines that
produce both coking coal and thermal coal and have a maximum fluidity of approximately 1000
DDPM or more including Austar, Duralie, Stratford, Kestrel, Dawson Complex, Tahmoor, Appin
and Byerwren. Hence, demand for coking coal for use in steel production will be able to be met
by supply from other Australian mines if the Project is not approved; and
2. It is not necessary to approve the project in order to maintain steel production worldwide. The
GHG emissions of the project cannot therefore be justified on the basis that the Project is
needed in order to supply the demand for coking coal for steel production.
5.13.2

Hunter Regional Plan 2036 (October 2016) (HRP 2036)143

There is only one reference to the HRP 2036 in the DAR.
However, despite acknowledging that the HRP identifies the protection of the Equine CIC and other
agricultural industries as a regional priority, the Department fails to identify the Equine CIC and the
Viticulture CIC as preferred land uses in its consideration of clause 12 of the Mining SEPP. See above
Section 5.12 in relation to the clause 12 of the Mining SEPP.
Coolmore submits that agricultural land uses are preferred over mining.

HRP 2036 talks about

protecting agricultural uses and managing mining.
Furthermore, contrary to Actions 10.1 and 10.6 of HRP 2036 the Department ignores the loss of BSAL
because of mining subsidence. We draw the IPC’s attention to the Hazelton Bacon Review which
addresses this issue.
5.13.3

Upper Hunter Economic Diversification Action Plan: Implementation Priorities, July
2018144

There is also only one reference to Upper Hunter Economic Diversification Action Plan: Implementation
Priorities in the DAR.
This plan recognises the need for the Upper Hunter to diversify its economy.

The Diversification Action Plan aims to:
“…establish[es] a guide for sustainable economic transition incorporating economic
diversification priorities into regional land use planning.

143
144

Paragraph 3.2.5, p. 34, DAR.
Paragraph 3.2.5, p. 34, DAR.
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The Plan’s priorities guide the NSW Government’s commitment to build upon the
region’s existing economic strengths while encouraging the growth of new industries
required to sustain growth.
Through the Action Plan, Government agencies will put policies in place to facilitate
effective implementation aligned with key Government strategies, including the
Hunter Regional Plan. The Plan also includes a focus on strong governance and a
commitment to ongoing government-industry partnerships and cooperation.”
In particular, it notes that:
“Global, national and regional drivers impacting the Upper Hunter highlight the
need for new approach to industry and regional planning:

•

Variable trading conditions for the Upper Hunter coal industry over time, reflecting global
energy market restructuring.

•

Further replacement of jobs through robotics and automated production is predicted.

•

The planned closure of Liddell and Bayswater power stations in 2022 and 2035
respectively will have long term implications for land, water and jobs – one quarter of
region’s licenced water, 10,000 hectares of strategic land and infrastructure

•

Significant water and energy security issues were identified in 2007. Coal
production almost doubled since that time.

•

Open cut mining operations are fragmenting highly productive industries and lands.

•

Land use uncertainty is impacting on investment in diversified industries.” (emphasis
added)

Approving the proposed mine would not be consistent with the Diversification Plan. It may diversify
coal production in the area145 but it will not assist the Upper Hunter in diversifying its economy.
SRLUP 146

5.13.4

In addition to the matters referred to by the Department the SRLUP also provides that:
“The Upper Hunter region comprises just 2 per cent of the area used for
grazing and cropping in NSW but provides a much greater contribution to the
NSW production of many agricultural commodities, particularly equine, viticulture,
milk and beef cattle.” (p. 18)
…

145

Executive Summary, ppv, xii, DAR. But see the discussion on clause 12 of the Mining SEPP in Section 5.12
above.
146 Paragraphs 3.2.1-3.2.7 pp 33 -34, DAR.
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“The thoroughbred horse breeding industry is focused around Scone in the Upper
Hunter Shire and has grown to be one of the major horse breeding areas in the
world. Australia’s equine capital of Scone is the annual destination for the world’s top
breeding stallions with over 70 studs. Over $2 billion has been invested in the
region’s stud farms and horses in recent years.” (p. 12)
“The emergence of the coal seam gas industry and the rapid expansion of coal
mining activity have resulted in growing concerns over conflicts with other land uses
and industries as well as the need to minimise and better manage the environmental,
health and amenity impacts of this type of development.” (p. 14)

5.14

Gateway certificate issued by the Gateway Panel on 20
December 2018

The IPC must consider the recommendations set out in the Gateway certificate issued on 20 December
2018 before determining the SSD DA.147

This is not referred to specifically in the DAR and is not included in the discussion of the provisions of
the Mining SEPP in Appendix F of the DAR.

The recommendations in Schedule 2 of the Gateway certificate identify requirements for further

information and assessments to be undertaken and include in the EIS.

Table A7-2 of the EIS sets out how the applicant purports to have addressed the recommendations of
the Gateway certificate.

It is inadequate for the IPC to rely on the table prepared by the applicant in the EIS stating that the
issues have been addressed. There is no critical analysis of whether in fact the recommendations in
the certificate have been addressed.

Extraction Plan

In relation to criteria 17H4(a)(i), (ii), (iii) and (iv) the Gateway certificate recommended that the applicant
provide a comprehensive Extraction Plan including subsidence and rehabilitation management plans.

147

Mining SEPP, clause 17B(1)(b)(iii).
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The EIS contends that an Extraction Plan should not be the subject of assessment. Referring to Section
8 of the EIS the applicant submits that Extraction Plans are “operational document(s) and would be
prepared during the life of the Project to allow for environmental consequences from subsidence to be
regularly reviewed and adaptively managed“ (Table A7-2).

The EIS sets out in some detail what will be included in the Extraction Plans (EIS p. 8-4). The EIS
identifies a Subsidence Monitoring Program as a “key component” of the Extraction Plan but does not
include a Rehabilitation Management Plan (RMP) where the Gateway certificate recommends that the
RMP form part of the Extraction Plan (EIS p. 8-4).
(The recommended conditions of consent include a Rehabilitation Management Plan as a separate

Condition C8.)

Baseline groundwater condition studies
In relation to criteria 17H4(a)(iv) of the Gateway certificate the Gateway Panel recommended that the
applicant undertake more studies to establish baseline groundwater conditions.
The EIS contends that this recommendation has been addressed by way of the numerical groundwater
model having been “updated and refined to incorporate additional baseline data and to address the
recommendations of the Gateway Panel and the written advice of the IESC” (Table A7-2).
A review of the Groundwater Assessment (EIS Appendix B) (GA) indicates that Malabar has not
undertaken any additional studies to establish baseline groundwater conditions and has instead relied
on historical data for the site and surrounding region dating from 1982 (GA, pp. 62, 105).
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DEPARTMENT’S RECOMMENDED
CONDITIONS OF CONSENT

6.

As the IPC is aware, Coolmore objects to the proposal and submits it should be refused. Based on what
our experts tell us, we do not believe that we can co-exist with this mine without suffering material
damage.
If the mine is approved despite our objection, we make the following submission in relation to the
recommended conditions of development consent as drafted by the Department in Appendix H of the
DAR.
Our comments on the conditions are not to be construed as an acceptance of the proposed mine or as
a contradiction of our comments on the issues raised above.
Deferred commencement consent
In this submission, we have raised our concerns about insufficient information provided by the Applicant
to enable the IPC to fully consider and the application. This is the view of subject experts retained by
the HTBA.
Accordingly, any consent should be granted as a deferred commencement consent with deferred

commencement conditions addressing the following to the satisfaction of the Secretary before an
operative consent commences.
If the IPC were minded not to impose deferred commencement conditions that require the applicant to
investigate and assess the various matters referred to below, we submit that the information required
can and should be required as part of the specific environmental conditions in Part B or C of the consent.
Subsidence assessment
1. After consultation with the Department, the Resources Regulator, BCD, Heritage NSW and SA
NSW, the Applicant must carry out a risk-based assessment, prepared by a recognised
geotechnical engineer and hydrogeologist of subsidence impacts, which includes:
(a)

a range of values for key parameters such as depth of cover, seam thickness, mining
panel widths and lengths and angles of draw; 148

(b) factors in local geology and geotechnical properties of mine stratigraphy; 149 and

148
149

Scott Review pp.21-25, 30, 32, 35.
Scott Review, pp.15, 32.
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(c) assesses impacts of the proposal on water resources, land and heritage sites,150
and submit a report to the satisfaction of Planning Secretary, demonstrating that any
impacts from subsidence on agricultural resources (land and water) and Aboriginal and
historical heritage can be mitigated or appropriately managed.
Groundwater assessment
2. The Applicant, must, in consultation with the Department and DPIE Water, carry out the
following:
(a)

place additional monitoring bores and collect geological logs, groundwater levels,
and groundwater quality data including for areas to the south and south east of the
project area; and

(b)

prepare a standalone model of groundwater flow for alluvial water sources,151 and

(c)

assess the proposal’s impacts on regolith, alluvia and soils, and any assessment
of localised changes in near-surface groundwater levels and quality.152

and submit a report to the satisfaction of the Planning Secretary and DPIE Water that
demonstrates there will be:
(a)

no impact on the Coolmore or Godolphin stud farms:

(b)

no shortfall or excess water associated with the project; 153

(c)

no degradation of the near-surface groundwater regime over its proposed
operational life; and

(d)

allows for adjustments to project design in response to the potential impacts of
subsidence;

Noise
3. The Applicant must carry out background noise testing before establishing predicted
operational noise levels and submit a report to the satisfaction of the Planning Secretary and
DPIE Water demonstrating that noise generated by the development will not exceed criteria
contained in the NSW Noise Policy for Industry at nearby noise sensitive receivers .154
Air quality
4. The Applicant must carry out a contemporaneous air quality assessment in accordance with
the revised Approved Methods for Modelling and Assessment of Air Pollutants in New South
Dr Tim Owen and Sharon Veale, ‘Maxwell Project – 2020 Historical Heritage Review’, (GML Heritage,
November 2020 (GML Historical Heritage Review) pp. 2-4; Dr Tim Owen and Sharon Veale, ‘2020 Aboriginal
Heritage Review’ (GML, October 2020 (GML Aboriginal Heritage Review) pp. 3-5; EIS, Appendix G –
Aboriginal Cultural Heritage Assessment (AECOM, 17 June 2019) (ACHA), p. 111; EIS, Appendix H, Historical
Heritage Assessment prepared (Extent Heritage Advisors, 6 June 2019) (HHA); Scott Review, p.30.
151 Murphy Review, pp. 14, 21-22; Droop Review, section 2, p. 9, section 5, pp. 21-22, section 8, p. 35.
152 Gilbert & Sutherland Review, pp. 3 and 6.
153 Droop Review, section 2.3, p. 12.
154 Butera Review, section 2.4, p. 8-9.
150
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Wales (2017) and that consideration the EPA Review of Cumulative Air Impact Assessment
Methodologies for NSW (2016) and submit an air quality assessment report that demonstrates,
to the satisfaction of the Planning Secretary that:
(a)

there will be minimal cumulative impacts from the proposal on air quality; and
(b)

the effectiveness and appropriateness of any proposed mitigation measures.

Agricultural Impact Statement
5. The Applicant must prepare an AIS that:
(a) addresses matters required to be addressed under the Strategic Agricultural Land Use

Policy: Agricultural Impact Statement Guidelines for State Significant Development dated
October 2012 and prepared by the Department of Planning and Infrastructure, specifically
including maps and information with respect to agricultural resources and enterprises
within the project area and in the locality (including Coolmore and Godolphin thoroughbred
studs, the Equine CIC, Viticulture CIC and other agricultural uses); and
(b) specifically address the impacts of the proposal on equine health in relation to noise and
blasting, air quality impacts and water resources,
and submit a report, to the satisfaction of the Planning Secretary, demonstrating that there will
be no adverse impacts on the operations of Coolmore or Godolphin stud farms.

BSAL
6. The Applicant must undertake a professional assessment of the southern third of the mining
area for BSAL classification.155 The assessment must be carried out by certified soil scientists
(CPSS). A Digital Terrain Model (DTM) should be developed and verified to ensure that all
potential BSAL is included in the assessment.
A report on the assessment must be submitted to the satisfaction of the Planning Secretary
and Primary Industries demonstrating that there will no long term impacts on any additional
verified BSAL.

General comments
Definitions
EIS - amend to include the applicant’s 23 October 2020 and 30 October 2020 letters.
Part A Conditions
Terms of consent, Condition A2

155

Hazelton Bacon Review, section 3.1.4, p. 36.
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Condition A2(c)
As drafted, this condition is vague and potentially unenforceable.
The development must be carried out in accordance with the undertakings by Malabar Coal and
recommendations in the EIS and EAs, as modified by the conditions of consent.

Mining operations, A6 and Coal extraction, processing, and transport, A7
Conditions A6 and A7
There is a risk that by limiting annual production (Condition A7) but not total production over the life of
the mine, the applicant could extract more coal by edging longwall panels further out if geologically
possible.
30 June 2047 (Condition A6) is not a calendar year, and as such, the applicant could produce 8Mtpa in
the last 6 months of the mine.
The applicant may assert that this would not happen in practice but theoretically this is possible.
Condition A9
The access road should be sealed before the commencement of any first workings.156
There should also be a requirement the road be maintained to the satisfaction of the Secretary.
Otherwise, the road could be damaged but not repaired with consequential impacts such as an increase
in dust.
The conveyor between the Mine Entry Area and the Coal Handling and Preparation Plant should be
constructed before the commencement of any first workings.157

Community Consultative Committee
Condition A21
It is unclear how this would work when MP 06_0202 has been surrendered under Condition A15.

Additional conditions required
Notwithstanding Condition E17, a condition should be imposed clearly stating the applicant must
provide to the Community Consultative Committee (CCC) copies of:

156
157

Stephenson Review, section 2.2, p. 8.
Stephenson Review, section 2.2, p. 8.
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•

All management plans required by the consent

•

All updated or revised management plans after they have been approved by the relevant
agency

•

The results of any monitoring required by any condition of consent

•

Any notifications made to the Department under Conditions E9 and E 10

•

The Annual Review required by Condition E11

•

The Independent Environmental Audit report required by Condition E13

•

Reports on any complaints required by a condition of consent to be notified to the Planning
Secretary referred when including the applicant's response to the complaints,

in accordance with the Community Consultation Committee Guidelines for State Significant Projects,
dated January 2019.
The condition should also state the time by which the copies are to be provided to the CCC.

Evidence of consultation

Condition A22
The consultation required by the conditions of consent could be waived by the Planning Secretary
pursuant to Condition A25. This is very concerning and is discussed in detail further below.

Staging, combining and updating strategies, plans or programs

Condition A24(d)
It is not clear whether this condition applies to consents that have already been surrendered.
Condition A25
This condition is unacceptable and should not be imposed.
The discretion conferred on the Planning Secretary by this recommended condition is very broad.
It means that government agencies’ advice 158 recommending that any development consent be
subject to a condition requiring certain strategies, plans or programs be prepared and implemented
can in effect be overruled, overlooked, or ignored by the Planning Secretary.

Executive Summary, p.xii, DAR - the Department’s recommended conditions have been developed in
consultation with relevant government agencies.
158
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This is deeply disturbing given the IPC’s and the Department’s emphasis on the DAR being a whole
of government assessment.159

Further, it means that Coolmore or relevant agencies may not be consulted in relation to any updated
strategy, planning program if the Planning Secretary determines the consultation is not required.
In effect Condition A25 allows the Planning Secretary to “waive” non-compliance with conditions of
consent and the commitments made by Malabar Coal expressly referred to the DAR, in relation to
required strategies, plans or programs.

It is particularly concerning given the reliance by the Department on adaptive management strategies
as a reason to approve the mine, to minimise or reduce adverse impacts of the proposed mine:
“The Department also considers that the residual environment and social impacts of the
Project can be managed under recommended conditions and a comprehensive set of
management plans.”160

The following conditions require consultation with Coolmore, or relate to plans, strategies and
programs of particular interest to Coolmore.

We also footnote the relevant paragraphs of the DAR that refer to these conditions and how they have
been imposed on the recommendation of government agencies, to minimise and reduce
environmental impacts of the mine.

Plans
Condition B12(e)(i) and (iii) - Blast Management Plan to be prepared in consultation with Coolmore
and Godolphin.161
Conditions B42(b), C8(g)(iii) - Water Management Plan prepared in consultation with DPIE Water.162

Condition B71, B72 - Bushfire Management Plan prepared in accordance with the Rural Fire
Service.163

Condition B73(b) - Exploration Activities and Minor Surface Infrastructure Management Plan,
prepared in consultation with Resources Regulator, BCD, Heritage NSW and owners of potentially
affected built features.164

159

IPC hearing, 11 November 2020: T2, 22; T3, 35-38; T4, 30-39; T5, 10-11, 39-40; T6, 35-37; T19, 35-43.
Paragraph 7.1.2, p.171, DAR.
161 Executive Summary, p.x; paragraph 6.11.7, p. 153, DAR.
162 Executive Summary, p. vii; paragraph 6.2.107, p 80; paragraph 6.3.45, p. 91, DAR.
163 Paragraph 6.4.47, p.105; Appendix G, Section G.4.2, p. 195, DAR.
164 Paragraph 6.3.51, p.92, DAR.
160
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Condition B91(b) - Traffic Management Plan prepared in consultation with MSC and TfNSW.165

Condition B94(b) - Social Impact Management Plan to be prepared in consultation with MSC,
Coolmore, Godolphin, local affected communities and other relevant stakeholders (whoever they may
be).166

Condition C8(g)(ii), C11, C12- Built Features Management Plan prepared in consultation with
owners of potentially affected features including Coolmore and Godolphin in relation to Edderton
Road.167

Programs
Condition B30 - provision of a compensatory water supply in consultation with DPIE Water.168

Condition B42(e)(v) - program of installation of additional shallow monitoring bores within the
Saddlers Creek alluvium in consultation with DPIE Water.169

Condition C8(g)(i) - Subsidence Monitoring Programme prepared in consultation with the
Resources Regulator.170

Strategies
Conditions B79(b), B80, B81 - Rehabilitation Strategy prepared in consultation with the Resources
Regulator, DPIE Water, BCD and MSC.171

Condition E13- Independent Environmental Audit, carried out in consultation with relevant agencies
and the community consultative committee.172

Part B Conditions-Specific Environmental Conditions

Noise Criteria

Condition B1

165

Paragraph 6.4.47, p.135, DAR.
Executive Summary, p. xi, paragraph 6.9.9, p.150, DAR.
167 Paragraph 6.3.50, p.92, DAR.
168 Executive Summary, p. vii; paragraph 6.2.14, pp. 80-81; paragraph 6.2.131, p. 82; Appendix G, section G 2, p.
190, DAR.
169 Paragraph 6.2.110, p. 80, DAR.
170 Paragraph 6.3.44, p. 91, DAR.
171 Paragraph 6.12.26, p. 165; paragraph 6.12.30, p.166, DAR.
172 Not referenced in the DAR, DAR.
166
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The inclusion of the words “The Applicant must ensure that...” inserts ambiguity into the condition.
Amend the condition to state that noise generated by the development must not exceed the criteria in
Table 1 et cetera.

Noise Operating Conditions
Condition B1 and B4(b)
Table 1 in Condition B1 details operational noise levels in excess of the permitted noise levels in
accordance with the NSW Noise Policy for Industry.173
The condition must be amended so that the noise levels are not in excess of permitted noise levels in
the NSW Noise Policy for Industry.174
In addition, there is no specific limits imposed on cumulative noise. In situations where surrounding
operations are also continuous, it can be difficult to objectively determine which source is dominant and
who is responsible for the cumulative noise.
The conditions should address this.
Condition B4(e) and (f)

The Planning Secretary could agree to attended noise monitoring to be carried out six monthly or
annually, or biannually. This is not acceptable. The Planning Secretary’s discretion should be removed.
The condition must require attended noise monitoring at least every three months.

The reference “regularly” in paragraph (f) is vague and lacks certainty. There must be a time prescription
within which to assess the noise monitoring data.
Further, there should be a requirement to stop operations if the noise criteria are exceeded.
Conditions B4(c) and B12(d)(i)
Because of the uncertainties of real-time monitoring, the applicant must be required to demonstrate to

the satisfaction of the Planning Secretary a proven methodology demonstrating the effectiveness of
real-time noise monitoring. 175

173

Butera Review, section 2.4, pp. 8-9.
Butera Review, section 2.4, pp. 8-9.
175 Butera review, section 2.5, pp. 9-10.
174
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Additional conditions required
A condition is required setting performance criteria for construction noise. 176
Amend noise monitoring conditions to include requirements for:
1. Certification of the monitoring data (including the extent to which the terms and conditions of
the development consent have or have not been complied with); and
2. Retention of monitoring data for a period of at least 5 years after it was collected.

Blasting Criteria
Conditions B5-B12
Include a condition that expressly prohibits blasting for construction purposes.
The Department assessed blasting for construction as if it was essential177 but both the EIS178 and the
Noise Impact Assessment, by Wilkinson Murray, dated June 2019, Appendix I to the EIS state that
Malabar would seek to eliminate or minimise the need to blasting through the use of dozers and
excavators only and that blasting may be required for construction.179 As such, blasting is clearly not
essential for construction.
Condition B5
The criteria in Table 2 are inappropriate, being based on compliance with ANZECC.
Table 2 must be amended to include requirements detailed in the Australian and International Standards
set out in the Butera Review180 namely:
1. Australian Standard AS ISO 2631.2:2014 Mechanical vibration and shock – Evaluation of
human exposure to whole-body vibration. Part 2: Vibration in buildings (1 Hz to 80);
2. International Standard ISO 10137 Basis for design of structures – Serviceability of buildings
and walkways against vibrations; and
3. Assessing Vibration: A Technical Guideline. NSW DEC 2006.
Further, the inclusion of the words “The Applicant must ensure that…,” inserts ambiguity into

the condition.

176

Butera Review, section 2.6, p. 10.

177

Paragraph 6.11.5-6.11.7, pp. 152-153.
EIS, section 3.4.2, p. 3-10.
179 NIA, section 6.3, p.58.
180 Butera Review, section 2.6, p. 10.
178
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Amend the condition to state that any blasting on the site must not exceed the amended criteria, in
Table 2 et cetera.
Conditions B7-B9
The broad definition of “single blast event” is permissive as it includes multiple blasts in a discrete area
of the development and treats blast misfires and additional blasts as the same blast event. Dr McLean
advises that the definition increases the unpredictability of blasting and the dangers to thoroughbred
breeding operations caused by shockwaves, noise and increased particulates in the air.181
The definition of single blast event must be amended so that limits are introduced on the number of
individual blasts that can occur and so that misfires are not ignored in the blast count.
Condition B8
This condition permits more blasting events per week than the recommended condition by the
Department for the previous open cut mine refused by the PAC in February 2017. 182
Further, there is no condition at all that limits the maximum instantaneous charge (MIC). This is so even
though the DAR states that blasts would be limited to a MIC of approximately 500 kilograms.183
Such a limit must be imposed if consent is granted. There must also be an obligation on the applicant
to report compliance with the blasting conditions to the Planning Secretary on a quarterly basis. See
further below comments on the Annual Review (see Condition E11).
Condition B10(d)
Blasting monitoring is not mandatory and is only required at the direction of the Secretary. This is
unacceptable.
Real time blast monitoring must be mandatory and as with our comments on the noise conditions above,
the applicant must prove to the satisfaction of the Planning Secretary a proven methodology
demonstrating the effectiveness of real-time monitoring of blasting.
Also amend to include requirements for:
1. Certification of the monitoring data (including the extent to which the terms and conditions of
the development consent have or have not been complied with); and
2. Retention of monitoring data for a period of at least 5 years after it was collected.

181

McLean Review, paragraphs 7.11-7.12, p 13.
That condition, Condition 9 would have permitted a maximum of 5 blasts per week, averaged over a calendar
year: Secretary’s Final Assessment Report, September 2016, Appendix E.
183 Paragraph 6.13.1, Table 6.21, p.169, DAR.
182
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Condition B12(e)
The Blast Management Plan should include a blast monitoring program that adequately supports the
blast management system.
The protocol in (iv) should also include identifying any blast-related exceedance, incident or noncompliance and for notifying the Department and relevant stakeholders of any such event.

This is necessary despite Condition E5(h), to avoid any ambiguity.

Air quality operating conditions

Condition B15

The inclusion of the words “The Applicant must ensure that…,” inserts ambiguity into the condition.
Amend the condition to state that offensive odours must not be emitted from the site.
Condition B16
The inclusion of the words “The Applicant must ensure that…,” inserts ambiguity into the condition.
Amend the condition to state that particulate matter emissions generated by the development must
not exceed the criteria in Table 3 et cetera.184
Condition B19(f) and (g)

The requirement to carry out “regular” air quality monitoring and “regular” assessment of the air quality
monitoring data is vague and potentially unenforceable.
Specificity as to the timing of monitoring is required for certainty.
Amend (g) to require that the applicant to stop operations on the site to ensure compliance with the
relevant conditions of consent.
Also amend to include requirements for:
1. Certification of the monitoring data (including the extent to which the terms and conditions of
the development consent have or have not been complied with);
2. Retention of monitoring data for a period of at least 5 years after it was collected; and

184

Stephenson Review, section 2.2, p8
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3. Real time air quality monitoring is to notify exceedances on a publicly accessible website.

Condition B23(e)
The protocol in (iv) should also include identifying and notifying any air quality exceedance, not just air
quality incident. They may not be the same.

This is necessary despite Condition E5(h), to avoid any ambiguity.

Meteorological Monitoring
Condition B26
The inclusion of the words “The Applicant must ensure that…,” inserts ambiguity into the condition.
Amend the condition to state that a suitable meteorological station must be operating in the vicinity of
the site.

Water supply

Compensatory water supply
Conditions B29-B34
The DAR notes185 that Malabar carried out a bore census during the preparation of the EIS. We assume
that this would have been in 2018 or early 2019.
A condition of consent requiring the applicant undertake a new bore census before commencing the
development is necessary.
It is unclear whether the compensatory water supply conditions apply to owners of licensed privately
owned groundwater bores that suffer a drawdown of greater than 2 m as a result of the carrying out of
the development, even if those bores were not predicted in the EIS or the DAR to be impacted by a
greater than 2 metre drawdown.
The make good conditions must be amended to make it clear that the compensatory provisions apply
to all privately owned bores affected by the development.
The meaning of “rightful” in Condition B30 is unknown. Amend to “lawful”. It is noted that the DAR does
not specify that the applicant’s commitment is limited.

185

Paragraphs 6.2.28-6.2.34, pp. 63-65, DAR.
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Further, the conditions must be amended to make it clear that the compensatory water supply is to be
provided in perpetuity, not just for the life of the development. This is because the impacts could be
permanent and not restricted to the period of the carrying out of the development.

Additional conditions required
It is noted that no compensatory water supply condition is provided in Appendix H in favour of water
access licence holders if a water determination is made in accordance with the Hunter River Water
Sharing Plan that reduces water supply accessible by WALs, as a consequence of any subsidence
caused by the mine project affecting base flows in the Hunter River.

Such conditions should be included.

Off-site Water Discharges and Transfers
Condition B35
The inclusion of the words “The Applicant must ensure that...” inserts ambiguity into the condition.
Amend the condition to state that all water discharges from the site must comply with cetera.
Condition B36
Amend the condition to state that the applicant must implement all reasonable and feasible measures

to avoid any off-site discharges.186 The condition as drafted identifies off-site discharges from the
Access Road Dam and Rail Loop Dam only.

Water Management Performance Measures
Condition B40
The inclusion of the words “The Applicant must ensure that…” inserts ambiguity into the condition.
Amend the condition to state that the water management performance criteria in Table 4 must be met
etc.
Condition B42
Amend to include requirements in the Water Management Plan for:
1. Certification of the monitoring data (including the extent to which the terms and conditions of
the development consent have or have not been complied with); and

186

Hazelton Bacon Review, section 5.1.1, pp. 39-40.
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2. Retention of monitoring data for a period of at least 5 years after it was collected.
Amend Condition B42(e)(ii) to require the applicant to investigate and confirm the mineral composition
of the targeted coal seam and areas of high salt content identified and mapped.187
Amend Condition B42(e)(iv) to require the applicant to nominate surface water performance criteria that
include site-specific trigger levels for investigating potential adverse impacts from salinity.188
Amend Condition B42(e)(v) to require the applicant to detail its commitments, in consultation with DPIE
Water, to:
•

Install further monitoring bores within the Hunter River Alluvium

•

Install vibrating wire piezometers (VWPs) with multiple sensors within the footprint of longwall
mining in order to capture subsidence related impacts to the water table

•

Make predictions of piezometric heads at all monitoring bores shown in Figure 100 of the
EIS’s Groundwater Assessment.

Visual Amenity and Lighting
Condition B60(d) and (e)
The inclusion of the words “The Applicant must ensure that…” inserts ambiguity into the condition.
Amend the condition to provide that:

(d) mobile lighting rigs do not shine directly above the horizontal (except where required for
emergency safety purposes); and

(e) all external lighting associated with the development must comply with relevant Australian
Standards including the latest version of Australian Standard AS4282 (INT) 2019 – Control of
Obtrusive Effects of Outdoor Lighting.

Rehabilitation

Condition B76 and B79(j)

Amend Condition B76 to require the applicant to investigate alternative options to the long-term
groundwater sink identified in the draft conditions for final void management. The applicant must be

187
188

Hazelton Bacon Review, section 5.1.1, pp. 39-40.
Hazelton Bacon Review, section 5.1.1, pp. 39-40.
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required to investigate options for final void management and to carry out the void management
option with the best environmental outcome practicable.

Restriction on Transport Routes

Condition B87

Amend the condition to include a requirement that the applicant consult with the CCC, before seeking
the written approval of the Planning Secretary.

Edderton Road Realignment

Conditions B89 and B90

Amend Conditions B89 and B90 to require the realignment of Edderton Road to be completed before
commencement of any second workings in the Woodlands Hill Seam. Make consequential
amendments to Condition C11.

See our submission in Section 3.2 above.

Traffic Management Plan

Condition B91
Amend the condition to include a requirement to notify the Planning Secretary, MSC and the CCC of
any incidents and complaints relating to non-compliances by drivers with the Drivers’ Code of
Conduct, referred to in (f) of the condition.

Social impacts

Condition B94
In line with Dr Owen’s advice,189 Condition B94 must be amended so that the applicant’s Social
Impact Management Plan addresses ‘distributive equity’.190

Condition B95

Dr Tim Owen and Sharon Veale advise that the EIS fails to recognise the ‘harm’, both direct (physical) and
indirect (social), on Aboriginal heritage, culture and people at the regional level: GML Aboriginal Heritage Review,
p. 4.
190 GML Aboriginal Heritage Review, p. 5.
189
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Amend Condition B95 to provide that the Social Impact Management plan must be submitted and
approved by the Secretary before commencing the development, not just before commencing first
workings.

Part C Specific Environmental Conditions-Underground Mining

Subsidence Performance Measures - Natural and heritage features

Condition C1
The inclusion of the words “The Applicant must ensure that…” inserts ambiguity into the condition.

Amend the condition to state that the subsidence impact performance measures in Table 9 must not
be exceeded.

The performance measures in Table 9 should apply as set out in the condition or as
amended/updated as a result of the carrying out of the deferred commencement condition relating to
the assessment of subsidence related impacts on water resources, land and heritage sites referred to
above.191

Condition C2

It is not clear whether this condition only applies to the measurement and monitoring of compliance
with the subsidence performance measures - natural and heritage features in Table 9, or generally.
If the former such a condition needs to be included in relation to the Table 10 performance criteria,
after Condition C5.
If the latter, it needs to be made clearer.

Additional conditions required

Include requirements for:

1. Certification of the monitoring data (including the extent to which the terms and conditions of
the development consent have or have not been complied with); and

2. Retention of monitoring data for a period of at least 5 years after it was collected.

Performance Measures-Built features

191

GML Aboriginal Heritage Review, pp. 2, 4; GML Historical Heritage Review, pp. 2; ACHA, p. 111; EIS,
Appendix H, Historical Heritage Assessment prepared by Extent Heritage Advisors, 6 June 2019; Scott Review,
p.30.
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Condition C5
The inclusion of the words “The Applicant must ensure that…” inserts ambiguity into the condition.

Amend the condition to state that the subsidence impact performance measures in Table 10 must not
be exceeded.

Extraction Plan

Condition C8(g)(ii)
The BFMP must specify the form of the 24-hour surveillance to be undertaken, referred to in
Condition C11(c)

Part D Additional procedures

Notification of exceedances

Condition D5

Real-time notification of exceedances must be required by this condition. A seven-day (7) period is
excessive and inappropriate in this digital age.
Further, it is appropriate having regard to the fact that the Department’s recommendation for approval
of this mine relies heavily on monitoring and adaptive management to address adverse environmental
impacts.

In addition, Condition D7 which permits a landowner to request from the Planning Secretary an
independent review of the impacts of the mine of the land would be impeded by delays in reporting
information about exceedances.

Part E Environmental Management Reporting and Auditing

Greenhouse Gas Emissions Audit

Include an additional condition that requires the applicant to undertake an annual audit by a registered
greenhouse and energy auditor of the greenhouse gas emissions generated by the development,
which:

(a) adopts the estimated annual CO2-e emissions for the construction and operational phases of
the proposal for Scope 1 and Scope 2 emissions in Table 9-3 of the EIS Appendix J, Air
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Quality and Greenhouse Gas Assessment (Todoroski Air Scientists Pty Ltd, 4 July 2019), p.
52;

(b) forms the basis of a report to be prepared by the applicant which demonstrates, to the
satisfaction of the Planning Secretary, that the estimated Scope 1 and Scope 2 emissions
have not been exceeded for the period.

The additional condition should also require that where any annual exceedance of estimated Scope 1
or Scope 2 emissions has occurred, the applicant must within three months of the audit:

(a) take all reasonable and feasible steps to ensure that the exceedances of Scope 1 and Scope
2 greenhouse gas emissions cease and do not recur;

(b) submit a report to the Department describing the reasonable and feasible steps undertaken
and any other measures to be undertaken to reduce Scope 1 and Scope 2 greenhouse gas
emissions; and

(c) implement any other reasonable measures relating to Scope 1 and Scope 2 greenhouse gas
emissions as directed by the Planning Secretary.

Adaptive management

Condition E4

This condition does not require that operations at the mine are to cease until reasonable and feasible
steps are taken to ensure compliance with the criteria and performance measures can be achieved. It
should be amended to so provide.

This is appropriate because of the heavy reliance by the applicant and the Department on monitoring
and adaptive management to address adverse environmental impacts.

Management Plan Requirements

Condition E5

Delete the note at the end of the condition. This would permit the Planning Secretary to override
conditions of the consent in relation to management plans.

Condition E6
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The inclusion of the words “The Applicant must ensure that…” inserts ambiguity into the condition.

Amend the condition to state that the management plans prepared for the development must be
consistent with the conditions of consent etc.

Revision of Strategies, Plans and Programs

Condition E7

This condition must make it clear that the review of existing strategies, plans and programs must be
undertaken and approved by the Planning Secretary within three (3) months.

Condition E8

It is unclear whether, and if so, how this condition relates to Condition E7.

Incident Notification

Conditions E9
Amend to include a requirement to notify the CCC.

Non-Compliance Notification

Condition E10
Amend to include a requirement to notify the CCC.

Notification of non-compliance must be required to be made within 24 hours, not seven (7) days,
identifying the development, setting out the condition with which the development is non-compliant,
why it does not comply, the reasons for the non-compliance and what actions have been undertaken
to address the non-compliance.

We accept that further actions that will be undertaken to address the non-compliance may not be
known within 24 hours and may require up to seven (7) days. However, the operations should be
required to stop until the further actions to be undertaken to address the non-compliance are carried
out and completed.

Annual Review

Condition E11(g)
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Amend to include a requirement to specify precisely when the measures will be implemented and
completed within the calendar year.

Condition E12

Amend to make clear that a copy of the Annual Review must be submitted to the CCC.

Independent Environmental Audit

Condition E13
Amend by deleting from the first and second lines, the words “unless the Planning Secretary directs
otherwise”.

Amend to include a requirement for certification of the accuracy and completeness of the audit report,
in accordance with s.9.41(2)(d) of the EPA Act.

Access to Information

Condition E17

Amend (a)(vii) to require certification of the monitoring data (including the extent to which the terms
and conditions of the development consent have or have not been complied with) to be made publicly
available for a period of at least 5 years after the data is collected and published.

7.

CONCLUSION

We hope that within this Objection Submission we have logically, and with compelling supporting
evidence, put forward the reasons why the Maxwell Underground Coal Mine Project should not proceed.
We believe that approval of this mine would prioritise the short term and uncertain benefits of exporting
coal deposits over the long term economic contribution that agriculture and thoroughbred breeding has
delivered and will continue to deliver into the future. The Malabar proposal is prone to a number of
uncertainties that have been robustly challenged by our experts.
In the areas of water, land subsidence, and equine health (both air quality and noise), there are real,
rational and justified concerns held by Coolmore, by many independent experts and by others who have
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separately presented to the IPC, that the risks associated with the mine proposal are not fully
understood and/or are materially understated. We cannot be in any way confident that the risks
articulated in this Submission, which are argued by the applicant and the Department to be manageable,
will not be much more significant and damaging in years to come.
We have also raised what we consider to be other aspects of the proposal in terms of its impact on
other agricultural uses generally, rehabilitation shortcomings, and economic consequences which in a
more general sense raise further material concerns with this project which add weight to the overall
conclusion that the precautionary approach should be adopted and hence the project rejected.
To date four independent PACs have rejected plans for a coal mine on this site as being both
inappropriate and unacceptable, and we believe this should occur for a fifth time.
On each previous occasion the Department recommended the proposed mine application for approval
despite evidence that the proposal would have negative impacts on our operations.
History is repeating itself except this time, the negative impacts are more subtle, harder to measure but
nonetheless significant and will be evident to the generations to come who will farm this land. In the
DAR Executive Summary the Department states the proposed project “has been designed in a manner
that addresses the NSW Government’s intent of providing a suitable buffer between mining and the CIC
to facilitate coexistence”. We have throughout this Submission demonstrated this is not the case. There
is no buffer.
We respectfully request therefore that the Independent Planning Commission refuse Application
SSD-9526 lodged by Malabar Resources in respect of the Maxwell Underground Coal Mine Project.

Yours faithfully,

Tom Magnier
Principal
Coolmore Australia
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Lindsay Maxsted
Chairman
Coolmore Australia
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8.

ANNEXURES

Annexure 1 Eric Rooke and Neil Sutherland, ‘Groundwater report review –
Malabar Coal Limited’s ‘Maxwell Project’ underground coal mine proposal, Upper
Hunter Valley, New South Wales’ (23 November 2020)
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Annexure 2 History of Drayton South applications for an open cut mine
Part 3A application for an open cut mine
•

On 4 March 2011, a Part 3A Application, MP11_0062 for the development of open cut and
high wall mining operations within the Drayton South area was lodged by Anglo-American with
the Department

•

In August 2013, the Minister for Planning referred that application to PAC to carry out a review
of the Drayton South Coal Project including to assess the potential impacts of the project on
the operations of Coolmore and Woodlands (now Godolphin) horse studs and recommend any
additional measures required to avoid and/or minimise the potential impacts of the project on

the horse studs
•

On 10 October 2013, a public hearing was held in Denman by the PAC (Gabrielle Kibble AO,
Garry West and Joe Woodward)

•

In December 2013, the PAC issued its report, Drayton South Coal Project Review Report
dated December 2013 (2013 PAC Report). It concluded that the open cut mine should not
proceed at the planned scale in the location proposed. The key findings of that PAC are
discussed below

•

In July 2014, the Secretary’s Environmental Assessment Report, Major Project Assessment

Drayton South Coal Project (PA11_0062) was issued, recommending approval of the open cut
mine, subject to conditions. A recommendation for approval was made on the basis that the
Department had considered all potential impacts of the project and it was satisfied that the
impacts are unlikely to be significant and can be suitably mitigated and/or offset
•

On 21 August 2014, a further public hearing was held in Denman by the PAC (Garry Payne,
Gordon Kirkby and David Johnson)

•

On 17 October 2014, the PAC issued NSW Planning Assessment Commission Determination
Report Drayton South Coal Project, Muswellbrook LGA Report (2014 PAC Report) and its
Project Refusal notice.

SSD DA application for an open cut mine
•

On 12 May 2015, Anglo-American lodged SSD DA (SSD DA No. 6875) with the Department
for an open cut mine with a smaller mine plan than that refused by the PAC in October 2014

•

In August 2015, the Department issued the Secretary’s Preliminary Environmental
Assessment Report recommending approval of the SSD DA, subject to conditions.
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•

On 13 August 2015, the Minister for Planning directed the PAC to review the SSD DA and
assess the merits of the project as a whole having regard to the potential impacts on the
operations of Coolmore and Woodlands studs and if necessary recommend further measures
to avoid, minimise and/or manage the potential impacts of the project

•

On 10 and 11 September 2015, a public hearing was held in Denman before the PAC (Lynelle
Briggs AO, Ross Carter and Abigail Goldberg)

•

In November 2015, the PAC issued its Drayton South Open Cut Coal Project Review Report
(2015 PAC Determination Report). It recommended that the Drayton South open cut mine
should not proceed.

•

In September 2016, the Department issued the Secretary’s Final Environmental Assessment
Report recommending approval of the SSD DA, subject to conditions

•

On 16 and 17 November 2016 a further public hearing was held in Muswellbrook by the PAC
(Paul Forward, Annabelle Pegrum AM and John Hann)

•

On 17 February 2017, the PAC issued its NSW Planning Assessment Commission
Determination Report Drayton South Coal Project (SSD 6875) (2017 PAC Report) and its
Notice of Determination refusing the SSD DA

Post application refusals
•

On 23 February 2017, the then Minister for Planning, The Honourable Anthony Roberts
addressed the NSW Legislative Assembly in relation to the PAC’s determination of refusal of
the SSD DA open cut mine at Drayton South. The Minister said192:
“… I inform the House that a short time ago the independent Planning Assessment
Commission published its determination on the Drayton South project. The
commission has refused consent for the project. In its determination the commission
recognised that the mining industry delivers significant economic benefits in its own
right and flow-on benefits to a number of associated industries. However, the
commission determined that the project is not unique or the primary contributor to the
wider coal industry in the Hunter Valley”.

The commission considers that a unique set of circumstances exists due to the
proximity between the project and the thoroughbred operations of the Coolmore and
Godolphin studs. The commission found there would be key effects related to air
quality, blast noise and reputation for the studs. The commission also found that
approval of the project would be contrary to the coexistence and diversification
principles found in the Hunter Regional Plan 2036, Upper Hunter Strategic Land Use
Policy and local council strategies.

192

Hansard, Legislative Assembly, Thursday, 23 February 2017, pp.41-42.
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In response to concerns raised during this and other approval processes for State
significant developments, I have asked my department to develop options for
consultation that will provide guidance on how many times and how frequently a
project that is not substantially different can be submitted to government for
approval.”

•

On 22 December 2017, the amendment was made to the Mining SEPP193prohibiting open cut
mining on the site.

193

State Environmental Planning Policy (Mining, Petroleum Production and Extractive Industries) Amendment
(Jerrys Plains Prohibition) 2017.
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Annexure 3 Findings and recommendations of the PACs in relation to Drayton
South
The findings of the previous PACs are summarised in only four paragraphs in the DAR (Section 3.3, p.
36).
Coolmore understands that the current application for determination by the IPC is different to the
applications that were before the previous PACs. It submits that a full merits consideration of the current
application is required to be made by the IPC, and not just a comparison with the earlier applications,
as the Department appears to do.
However, many of the findings of the PAC are relevant to this application but have been overlooked or

ignored by the Department in the DAR.
Coolmore sets out below a summary of each of the PAC’s key findings.
2013 Review PAC
This PAC recommended inter alia that:
•

Any open cut mining contemplated on the site should be required to demonstrate that its
impacts will not affect the viability of the Coolmore and Woodlands (now Godolphin) horse
studs194

•

Any new mine plan for the site would need to be further assessed to ensure that the visual,
blasting, noise and dust impacts could be managed to an acceptable level at the neighbouring
stud properties and should take into account worst-case scenarios. Other impacts would also
need to be carefully considered both in relation to any impacts to the horse studs and more
broadly, particularly in relation to the long-term water impacts and the final landform195.

As to Coolmore’s importance, it said:
•

“...the studs are highly important to the Equine CIC and consequently to the broader region
and should be protected from the impacts of mining... The Commission has found that the
Coolmore and Woodlands studs are critical to the broader Equine CIC and should be
protected. The Coolmore and Woodlands horse studs should be recognised as essential to
the broader Equine CIC and given the highest level of protection from the impacts of mining."
196 (emphasis added)

•

“At first glance, the location of the Coolmore and Woodlands horse studs, compared to the
equine Critical Industry Cluster as a whole might suggest that these two studs are outliers,
with the majority of the mapped areas further north and west around Denman, Aberdeen,

194

2013 Review PAC Report, Executive Summary, p. iii; Conclusion, p. 28.
2013 Review PAC Report, Executive Summary, p. iii; Conclusion, p. 28.
1962013 Review PAC Report, pp ii and iii.
195
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Scone and Murrurundi. While physically these studs do sit on the edge of the Cluster, in
actual fact they are core businesses in the CIC.”197 (emphasis added)
•

“The Commission acknowledges the significance of the two operators, as the owners of a
significant number of best thoroughbred sires in the Hunter Valley and in turn, the broader
equine industry ….”198

•

“The Coolmore and Woodlands horse studs should be recognised as essential to the broader
Equine Critical Industry Cluster and given the highest level of protection from the impacts of
mining.”199

2014 Determination PAC
Some of the key findings arising out of the 2014 PAC Report:
•

A precautionary approach should be adopted:
o

Consistent with the objects of the Environmental Planning and Assessment Act 1979, the
intent of the SRLUP and the principles of ESD200

o

Given the uncertainty that the operation of the proposed mine, if approved, would not
negatively impact on the operations of Coolmore and Darley (now Godolphin)201

o
•

To avoid the risk of serious or irreversible damage to the studs and the equine industry202

The relevant regulatory environmental criteria were designed for human comfort and
protection of residential amenity and built structures. There is insufficient scientific evidence to

confirm that meeting these criteria would not negatively impact on equine health203
•

The approach of monitoring the response of thoroughbred horses to the mine’s operations to
address uncertainty is not acceptable because once the damage to the operations of the studs
occurs, it is irreversible204.

•

“Both Coolmore and Darley stud farms are the critical central players in the Equine
CIC…"205 (emphasis added)

•

“In the circumstances when there is uncertainty of the potential negative impact on equine
health, thus the operations of Coolmore and Darley, the Commission considers a
precautionary approach should be adopted. In coming to this conclusion, the Commission had
regard to the economic and reputational importance of Coolmore and Darley not only to the

197

2013 Review PAC Report, pp 10-11.
2013 Review PAC Report, p 23.
199 2013 Review PAC Report, p 28.
200 2014 Determination PAC Report, p.19.
201 2014 Determination PAC Report, p.1.
202 2014 Determination PAC Report, p.7.
203 2014 Determination PAC Report, p.1.
204 2014 Determination PAC Report, p.20.
205 2014 Determination PAC Report, p 1.
198
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Hunter Valley CIC, but also to NSW and Australia.”206“It has not been conclusively
demonstrated that mining in close proximity (about 500m) to the studs would not negatively
impact on equine health or the operations of the two most important equine industry
players in Australia, Coolmore and Darley.”207 (emphasis added)
2015 Review PAC
Some of the key findings arising out of the 2015 PAC Report: 208
•

“[Coolmore and Godolphin] are the two largest thoroughbred breeding operations in both the
Hunter and Australian thoroughbred breeding sectors. They are said to constitute, between
them, 40% of the entire Australian Stallion Market. It is widely accepted these two studs stand
many of the best sires in the Hunter and Australia, are cornerstones of the Equine Critical
Industry Cluster, and are a significant part of the reason for the Hunter’s thoroughbred
breeding industry being known as one the top three internationally.”209

•

“There are, of course, many other thoroughbred farms in the Upper Hunter, particularly further
north. Many farms offer agistment, foaling and hospital facilities. There are also a number of
other farms standing stallions each year. However, the size of Coolmore’s operation and
turnover; its international reputation; the quality of its breeding stock; and its global
network differentiate it from other similar local operations.”210 (emphasis added)

•

The studs are highly sensitive to potential impacts of mining

•

The studs maintain a landscape that is deceptively bucolic but in fact intensely managed to
demonstrate the highest standards and attention to every detail of the horse’s care. The
importance of this landscape and its similarities to other premier breeding centres is central to

the studs
•

While mining is a far bigger sector, the mining industry is not heavily reliant on this one mine.
The same cannot be said of NSW’s thoroughbred breeding industry, the standing of which is
integrally connected to the quality of the stallions it stands, a significant portion of which are in
the hands of Coolmore or Darley (now Godolphin)

•

The Department’s assessment and recommended conditions leave residual uncertainties and
the potential for numerous risks to be unmitigated

•

Aside from any actual impact to the horses, blast impacts and other evidence of mining in
close proximity to the studs are inconsistent with the bucolic image so carefully cultivated by
the studs

206

2014 Determination PAC Report, p 16-17.
2014 Determination PAC Report, p 19.
208 2015 Review PAC Report, pp ii -iv.
209 2015 Review PAC Report, p 30.
210 2015 Review PAC Report, p 30.
207
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•

There are a range of uncertainties in relation to the project benefits, the risks to the Equine
CIC are real, and those risks are likely to outweigh the relatively short-term benefits of the
mine.

2017 Determination PAC
This PAC recognised that:
•

Coolmore and Godolphin compete on an international scale in their knowledge and expertise
in the production quality thoroughbreds 211

•

“The Commission finds that due to their national and international importance, an

interdependence and reliance on Coolmore and Godolphin has developed within the equine
CIC.”212 (emphasis added)
•

Coolmore’s reputation has been built on being able to provide high-quality stallions with
progeny that win key races in Australasia, and on its expertise and quality management of the
foal rearing process213

•

The project would have unacceptable negative economic and social impacts in the locality 214

•

The project is incompatible with the nature, operations and requirements of the existing land
uses215

•

The project would have air quality and blast noise effects on existing land uses in the vicinity of
the project area which cannot be avoided or mitigated and for which adaptive management is
unsuitable 216

•

The medium to long-term sustainability of the Equine CIC would be detrimentally impacted, with
the result that the project is not in the public interest

217

This PAC noted that the criteria in clause 12AB of the Mining SEPP addresses only impacts on humans
and structures.218

211

2017 Determination PAC Report, p.6.
2017 Determination PAC Report, p 24.
213 2017 Determination PAC Report, p.6.
214 2017 Determination PAC Report, pp.14 -15, 41, 44.
215 2017 Determination PAC Report, p.44.
216 2017 Determination PAC Report, p.44.
217 2017 Determination PAC Report p.44.
218 2017 Determination PAC Report, p.16.
212
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On the issue of dust, the 2017 Determination PAC was “persuaded by the substantial and credible body
of technical evidence presented in submissions that challenges and refutes the Applicant's conclusions
that there will be no adverse impact from dust on equine health” and concluded that:219
•

Best practice dust controls for open cut coal mining have not been developed specifically for
the protection of thoroughbred operations

•

There is a challenge in providing effective real time monitoring techniques to detect pasture
dust levels relevant to equine respiratory function

•

Monitoring results are only available 'after the fact', with identification of effects and

implementation of adaptive measures, too late to redress any equine harm
•

Effective operational scale real time monitoring of thoroughbred pasture dust levels would be
difficult to implement and disruptive to the thoroughbred operations.

•

The lag effect between monitoring, impact identification and adaptive management measures
on equine health from dust effects is exacerbated by the uncertainty of threshold harm levels
and the nature of horse breeding and racing which requires a significant lead time, measured
in years, to establish the racing performance and any long term impacts on the horses

•

Adaptive management would not be an effective mitigation measure that could protect the
thoroughbred operations of Coolmore and Godolphin from harmful dust effects.

On the issue of blasting, the 2017 Determination PAC:
•

Noted that the EIS identified that the worst-case modelled blasting noise impact at Coolmore
is predicted at 98 dBL220

•

Referred to Coolmore’s submission that increases in blast noise effects could have a
significant effect on equine operations221

•

Noted that neither the (then) applicant (Anglo-American) nor the Department addressed
potential for cumulative blast noise effects relating to thunderstorm activity combined with the
proposed blast program222

219

2017 Determination PAC Report, pp 27-28.
2017 Determination PAC Report, p. 28.
221 2017 Determination PAC Report, p. 28.
222 2017 Determination PAC Report, p. 29.
220
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•

Stated that it was persuaded by the evidence provided in the submissions that an increase in
blast noise will pose a likely risk to equine operations223

•

Found that due to the operational requirements of blasting to be conducted on a frequent and
regular basis and the limited season for covering, there remains considerable doubt as to the
capacity of the project to meet the aims of adaptive management as applied to thoroughbred
operations, in order to uphold the conclusions in the EIS of no blasting effects on equine
operations224

•

Concluded that monitoring results are only available “after the fact” such that the
implementation of adaptive measures are severely constrained by the immediate operational

needs of both enterprises and operational imperatives are likely to render the normal process
of adaptive management ineffective , being too late to redress any equine harm.225

223

2017 Determination PAC Report, p. 29.
2017 Determination PAC Report, p. 30.
225 2017 Determination PAC Report, p. 27.
224
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Annexure 4 Hunter River Operations Stakeholder Consultation Committee on the 22
January 2020
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Annexure 5 Kyle Ropa, ‘Maxwell Underground Coal Mine Project’ (24 November
2020)
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23 November 2020
Coolmore Australia
3367 Golden Highway
Jerrys Plains NSW 2330

Attention: Des Hernon
Dear Sir,
Re: Groundwater report review – Malabar Coal Limited’s ‘Maxwell Project’
underground coal mine proposal, Upper Hunter Valley, New South Wales
As requested, Gilbert and Sutherland (G&S) has reviewed a July 2019 report entitled
‘Maxwell Project: Groundwater Assessment in Support of an EIS’, prepared for Malabar
Coal Limited by NPM Technical Pty Ltd T/A HydroSimulations (herein ‘the groundwater
report’). This letter provides an overview of key review findings before presenting the
detail that supports those findings.
Overview
In our view, the overall groundwater modelling approach and the accompanying report,
together with the independent peer review by qualified and experienced scientists, would
be acceptable if it was limited to mine water planning only. Critically, the Proponent seeks
to also rely on the model for the purposes of impact assessment. This is problematic
because:
•

agriculture within the impacted zone either relies on near-surface groundwater
resources or has the potential to rely on it during drought,

•

the near-surface groundwater has been identified as being vulnerable to loss and;

•

in this particular landform, these water resources have gained increasing importance
and value (monetary and environmentally) as a result of climate change.

The 24-layer groundwater model at the heart of the groundwater report is technically
proficient in its focus on operations planning for underground mining. We do however,
have concerns with layer 1 being the regolith, alluvia and soils.
.

Robina
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In this locale, the near-surface landform features – the regolith (the interface between the
bedrock and the soil), alluvia and soils – and their associated water resources are crucial
for the key stakeholders who rely on them. Any deleterious groundwater impacts in these
near-surface features would be intolerable for farmers, equine industries, viticulturalists
and key environmental receptors in the locale.
Climate change makes it imperative to drought-proof fodder cropping with water sources
other than rainfall. Naturally, the regulated surface waters, being a direct product of
rainfall runoff are also set to become increasingly unreliable. In this context, groundwater
is becoming increasingly important as a supplementary water supply.
Unfortunately, the way the groundwater model was conceived and constructed means it
is incapable, at the necessary scale, of recognising and assessing the importance of the
vadose zone and near-surface groundwater.
This issue of model error is important because the model needs to be accurate enough to
support a confident assessment of impacts on the sensitive receptors. For instance, in
terms of the average residuals (i.e. a measure of error based on a comparison of the
observed to modelled groundwater levels at individual locations):
•

the northern area of the model appears to underestimate groundwater levels (2.7 m
to 10.4 m) and

•

overestimations are depicted in the southern model area (1.3 m to 6.1 m).

In this case, the error associated with the near-surface sensitive receptors means the
groundwater model effectively undervalues these features, where an impact of 300 mm
may mean the difference in a water supply being maintained. Because the model appears
unable to appropriately represent and assess them, the groundwater report misinterprets
the wider modelling outcomes with respect to the mine’s predicted and potential impacts
experienced within the regolith, alluvia and soils.
This shortcoming in the way in which the groundwater model has been conceived,
constructed and interpreted means it is not fit for purpose for understanding the sensitivity
of the near-surface groundwater regime, the impacts of the proposal on the regolith,
alluvia and soils, and any assessment of localised changes in near-surface groundwater
levels and quality.
The model appears not to include the water bores on Coolmore. This is important
because they are the bores most likely to be impacted by the mine. As such, an
assessment that omits these bores is incapable of deriving a direct assessment of the
impact of the mine.
The landform, locale and land uses
The Maxwell underground mine project is proposed in a sensitive landform in terms of
water supply, land capability and productive capacity. Bounded by colluvium deposited
proximal to the ridgelines and spurs, this landform features relatively deep, free draining
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and productive alluvium and alluvial soils. It is the uninterrupted supply of near-surface,
relatively fresh groundwater that allows for the production of agricultural fodder in drought.
This landform combination is rare, highly valued and supports a range of land uses
including cropping, equine industries, horticulture, viticulture and others. Contiguous land
parcels of similar area, exhibiting these characteristics, are not readily available elsewhere.
The special characteristics of the locale are well understood by local producers. We have
completed various assessments in the locale with respect to the potential impacts of
other mining projects. Indeed, in one joint expert process with Dr Noel Merrick
(HydroSimulations), concerning the same alluvium, the special landform characteristics
of the immediate locale was acknowledged together with the vulnerability of the nearsurface groundwater. We acknowledge that the groundwater report in this instance
includes data from extensive fieldwork, in an effort to map the alluvium.
It is these shallow groundwaters that the Maxwell project could well put at risk. This is
because the project’s groundwater model was conceived, constructed and executed in a
way that seemingly renders it incapable to simulating the subtle impacts on the nearsurface groundwater conditions in the regolith, alluvia and soils.
The groundwater report
HydroSimulations’ groundwater model was prepared on behalf of Malabar Coal and its
proposed Maxwell Project underground mining operations (Maxwell Ventures or ‘the
Applicant’). In our view, the model is likely to be suitable for mine operations planning.
However, the model as constructed effectively relegates the importance of the vadose
zone and near-surface groundwater to the surrounding agricultural operations and the
receiving environment. It does not adequately account for critical groundwater
characteristics and interactions in the near-surface.
In this high-capability landform, which exhibits alluvial soils in combination with near
surface waters, these risks remain unaccounted for. The corollary of this is that the
shortcomings of the groundwater report identified herein have significant implications for
any assumptions that depend upon the groundwater model and its interpretation.
Model set-up
Groundwater models are necessarily unique. They are made to order to address a purpose
– in this case, the mine water balance, supply and discharge requirements. It was not set
up to assess groundwater use and impacts at and near the landform surface – within the
root zone of a lucerne crop (3 to >10 m) or on near -surface bores in the uppermost 20 m.
In agriculture, irrigation is often achieved by influencing the soil moisture content within a 50
mm depth and drainage by lowering a transient water table by 300 mm. Whether the
vadose zone is being irrigated, drained or recharged, there is a fine balance between too
much and too little water. The model error betrays the emphasis of the model on the water
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volumes of the coal seams, not where it should be, assessing the sensitive receptors in the
alluvium and immediately above the regolith.
As such, there is a disconnect between the impacts of the mine and the likely impacts
(unreported) near the landform surface. An error of greater than 300 mm in the model
masks whether or not the sensitive receptors will lose their water. We note that the bores
immediately adjacent to the Hunter River have an average residual (error) greater than
2000 mm.
Unfortunately, this model was more broadly constructed, assessing impacts in metres
rather than the millimetres that are important here. It is incapable of assessing any impact
to the existing vadose zone balances. As such, given the model’s inaccuracy, the
groundwater report has not adequately assessed:
•

Soil water stores – the waters stored at soil saturation near the surface are
maintained in their location by their underlying water tables. If the underlying water
tables are removed, this water drains away.

•

Crop access to water – deep-rooted pasture crops access these shallow
groundwaters in the soil.

•

Localised variations in water tables – these have not been characterised.

•

Riparian vegetation that relies on groundwaters.

•

Ongoing surface and groundwater interactions relative to Saddlers Creek, Saltwater
Creek and the Hunter River.

Limited model capabilities
In terms of representing and assessing potential groundwater impacts on surrounding
farmers, equine industries, viticulturalists and other stakeholders, including the receiving
environment, the groundwater model falls short in the following respects:
•

Data and model calibration – The model outputs for the near-surface show variations
between the model and actual groundwater levels in the near-surface landform (in
some cases between 2.0 and 6.0 metres above their actual (or real) level). This
issue is exemplified by monitoring bores MB1-Alluvial and MB4_S in the transient
model, both located adjacent to the Hunter River. These bores record an average
residual difference of -2.5 m and -2.6 m respectively.

•

The concern with this is that bores such as MB-1 Alluvial appear to exhibit only 2 m
available drawdown in them currently. Therefore, a model error of 2.5 m
demonstrates the model output for this bore is unreliable.

•

Unfortunately, the range of average residuals (error) associated with the nearsurface bores ranges from -1.5 m to 10.4 m.

•

In simple terms, the model both overestimates and underestimates near-surface
groundwater levels in different locations. The northern area of the model appears to
underestimate groundwater levels (2.7 m to 10.4 m) while overestimations are
depicted in the southern model area (1.3 m to 6.1 m). This potentially hides impacts.
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The import of this is that losses in the Hunter River and adjacent riparian areas may
be higher than indicated by the model and reported in the assessment.
•

The model ‘fit’ is not good enough to permit reliable interpretation of the results in a
vulnerable near-surface environment. This issue is important when considering nearsurface groundwater levels. As stated above, small fluctuations (in the order of 300
mm) may have large impacts on these pastures, riparian vegetation and the
receiving environment. For instance, a two metre difference in a 200 m water column
is a 1% error. However, for a shallow groundwater within 10 m of the surface, a 2 m
difference is significant because the user of the water is at the soil surface and
consequently the origin for the analysis of error is the surface. This 2 m now
represents a 20% error. This is why model fit is critical when assessing impacts on
the near-surface water tables and this is why the impacts appear not to have been
adequately characterised here.

•

In summary, how this model has been conceived, set-up, applied and interpreted
does not permit a confident assessment of the mine’s localised impacts on the nearsurface groundwater sources, current cropping and the receiving environment.

Modelling approach
Because of the applicant’s modelling approach:
•

The model fails to assess the surface and near-surface conditions.

•

Preferential pathways that may be present in this landform are not assessed,
meaning their potential to cause groundwater impacts is not assessed.

•

Vulnerable near-surface groundwater, available for riparian ecosystems and
agricultural uses, will be impacted.

•

Potentially important near-surface geological information (e.g. geological structure,
specifically, mapped faults, dykes and sills) are ignored or oversimplified. These
need to be incorporated within a model to properly account for their influence on the
landform and near-surface groundwaters.

Another problem with how the model is conceived and constructed is its accounting for
subsidence and ‘angle of draw’. In short:
•

When the mine collapses underground, the land fractures and subsides. Where the
fracturing and deformation of the landform ends defines the ‘angle of draw’.

•

Because the groundwater model does not adequately describe and account for the
near-surface geological structures, it cannot assess impacts associated with changes
in those structure. For instance, in the (likely) event that mine subsidence causes
changes to preferential groundwater flowpaths, this model cannot be used to assess
those changes, nor any associated changes in base flows and groundwater quality.

•

Similarly unexplained by the model is how any cracking (due to subsidence) transmits to
the surface. For example, the Saxonvale Claystone in this case is important, because it
sub-crops in the area of interest (Saddlers Creek) in the model. But the model does not
consider that layer in itself – it simply combines it into one of the layers of ‘interburden’.
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Limitations on interpreting modelled outcomes
The model does not explore a range of implications. One of those is groundwater salinity.
The groundwater report suggests that depressurisation of the alluvial aquifer due to the
proposal may help by reducing upward leakage of groundwater from the coal measures.
At page 89, the report states the following (emphasis added):
‘…the Project is predicted to reduce upward leakage from the Permian coal
measures to the overlying alluvium in localized areas along Saddlers Creek and
the Hunter River. This can be considered beneficial as it reduces the inflow rate
of higher salinity groundwater from the Permian to the overlying alluvium.’
That interpretation demonstrates the lack of consideration for the near-surface layers and
how they may react with the bedrock and local geological structures in the event of mining,
dewatering and any subsequent subsidence. In reality, a reduction in the upward leakage of
groundwater from the Permian would see levels of available water in the near-surface
layers drop – impacting water supplies within the crop rootzone and to bores. In this regard,
groundwater salinity modelling may be necessary to verify the salt balance between the
shallow and deeper groundwaters.
Despite the groundwater in the Permian materials being more saline, those waters play
an important role in supporting fresh water near the surface, preventing it from draining to
greater depths where it is no longer available near the surface. Also, it will result in lower
surface water baseflows that may result in salinization of soils along reach because of
evapotranspiration and resulting concentration of salts. Indeed, in the event of the
groundwater rebound at the end of the mining activities, the available salts will be more
widely distributed within the local groundwater systems.
As noted above, how any cracking (due to subsidence) transmits to the surface cannot be
readily interpreted from the model results. Having combined a number of geological
formations into one model ‘layer’ and modelled them (for subsidence purposes) as ‘stacked
blocks’, the model does not assess the impacts of cracking in different formations, or how
such cracking may express at the surface in different locations, particularly on the fringes of
subsided areas. Accordingly, no one is able to assess the real potential for cracking to alter
the drainage regime of the regolith, alluvia and soils, nor can the extents or limits of the
areas that are susceptible to impacts due to cracking be known.
Make-good arrangements unclear
There is an apparent lack of detail surrounding proposed make-good arrangements
should the groundwater modelling be in error and the impacts more severe than have
been predicted. The impacts of last year’s drought demonstrate that seemingly wellintentioned assurances about alternative water sources being transported or piped are
not enough when all supplies are depleted. These would have to be mapped, quantified
and costed for these assurances to be credible.
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Finally, we note that other reports prepared on behalf of the Applicant (including the
surface water report) rely on this groundwater report. Accordingly, the shortcomings of
the groundwater report discussed above have wider implications concerning the
Applicant’s other assessments.
Climate change
Climate change makes it imperative to drought-proof fodder cropping with water sources
other than rainfall. Naturally, the regulated surface waters, being a direct product of
rainfall runoff are also set to become increasingly unreliable. In this context, near-surface
groundwater is becoming increasingly important to maintain soil water stores, which are
maintained in their location by their underlying water tables. These water tables provide
access to water for deep-rooted pasture crops and riparian vegetation.
Summary
The groundwater model and accompanying assessment are creditable and suitable for
mine planning purposes, in our view. However, it is incapable of accurately representing
the sensitivity of the near-surface groundwater regime, or modelling and assessing the
impacts of the Maxwell project in terms of localised changes in groundwater levels, and
quality. Therefore it follows that the groundwater impacts described in the groundwater
report are unreliable in terms of how those impacts would express in the regolith, alluvia
and soils, pastures, cropping and vegetation.
In the context of:
• this landform supporting established groundwater-dependent cropping,
• climate change-induced rainfall variability increasing the reliance on localised, specific
water resources and
• these near-surface groundwaters already being classified as vulnerable,
the reliance on the impacts as predicted by this model represents an unknown that could
result in unforeseen, permanent degradation of the water supplies.
We trust this is satisfactory. Please do not hesitate to contact this office should you
require any further details or elaboration.
Yours sincerely,

Eric Rooke

Neil Sutherland

Consultant Principal Hydrogeologist
BScGeo(Hons) MScHydGeo FGS MIAH

Director/Principal Agricultural &
Environmental Scientist & Hydrographer
BTEC(Hgr)Agr PGDipLanWatMan MScEnvMan
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Drought of Record – 24 Months
Valley

Previous
Drought of
Record Inflows
(GL)

Period

Glen Lyon

7

1992-94

33

Pindari

45

1918-20

25

Copeton

53

1918-20

107

Keepit

57

2001-03

25

Split Rock

8

1956-58

7

Chaffey

13

1964-66

6

Burrendong

257

1936-38

68

Wyangala
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2001-03

228

Burrinjuck

463

2008-10
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2006-08
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1992-95

100

36
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Chaffey

26

1964-67
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2002-05
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34
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926
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Hunter system inflows

500
450
400

Inflows (GL)

350
300
250

Long Term Average Annual Inflows 1,040 GL

200
150
100
50
0
2009-10

2010-11

2011-12

2012-13

2013-14

2014-15

2015-16

2016-17

2017-18

Comb Dams

13 WaterNSW

2018-19

2019-20

Goulburn River

Hunter River At Greta Total Annual Flows

1200000

1000000

Flow (ML)

800000

600000

400000
WSP Flow Target
12000ML DRY condition

WSP Flow Target 19000ML
Normal Conditions

200000

0

Hunter River at Greta Total Flow

14 WaterNSW

Paterson system inflows
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Drought Inflow Comparison
Comparison of Drought Inflows - Glenbawn & Glennies Ck Dams (Drought Inflows for 36 Months Starting
in July)
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24
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Resource Assessment 1 July 2019
Distribution of Water 1 July 2019 - 30 June 2022
Unallocated water, 31 GL

Usable
Trib
inflows,
102 GL

Storage Evap, 15 GL

LWU and S&D and
BLR, 54 GL

Operational Target
Flows, 97 GL

Major Utility, 140
GL

EWA, 60 GL
HS, 65 GL

762 GL

Transmission &
Ops Loss, 150 GL

GS allocations,
151 GL
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Source of Water

Dam
inflows 1
July 19 to
June 22,
129 GL
Combin
ed
dams
on 1
July
2019,
532 GL

Resource Assessment 31 Dec 2019
Distribution of Water 1 January 2020 - 30 June 2022
Storage Evap, 10
GL

Unallocated water, -73 GL

Source of Water
Usable Trib
inflows 1 Jan
20 to June 22,
21 GL

465 GL

Transmission &
Ops Loss, 121 GL

GS allocations,
146 GL

Operational
Target Flows,
49 GL EWA, 0 GL

19 WaterNSW

LWU and S&D
and BLR, 48 GL

Major Utility, 106
GL
HS, 58 GL

538 GL

Dam inflows
1 Jan 20 to
June 22, 30
GL

Combined
dams on
1 Jan 20,
414 GL

Assumptions in the Scenario (slide 19)
• Low inflows: Portion of drought of record inflows (drought starting in Jan 20, Orange line in
next graph)

• No EWA use in year19-20,20-21 and 21-22
• Reduced Transmission Loss
• Reduced end of System flow targets
• Reduced Operational Surplus
• General Security use: 80Gl in 19-20 and 32 GL in 20-21
• Major water Utility: 40GL use in 19-20
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Hunter Inflow (combined) Comparison –
Planned Vs observed
Planned VS Observed
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Observed Inflows
from 1 July 2019

DOR inflows

Low Inflows DOR Inflows

Account Balance
31 Dec 2019

Licence
Category

Sum of
Sum of Share Account
Component Balance

DOMESTIC AND
STOCK
DOMESTIC AND
STOCK
[DOMESTIC]
DOMESTIC AND
STOCK [STOCK]

LOCAL WATER
UTILITY
MAJOR UTILITY
[POWER
GENERATION]
REGULATED
RIVER (GENERAL
SECURITY)
REGULATED
RIVER (HIGH
SECURITY)
SUPPLEMENTAR
Y WATER
Grand Total
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Sum of
Available
Water

Sum of AWD
Vol

Sum of
Allocation
Assignments
In

Sum of
Carryover In

Sum of
Allocation
Assignments
Out

Sum of Usage

1569

1478.8

1478.8

1569

0

0

0

90.2

144

142.5

142.5

144

0

0

0

1.5

103

88.1

88.1

103

0

0

0

14.9

10832

7874.5

7632.5

10832

0

0

0

2957.5

36000

61045.9

61045.9

36000

31712.2

0

0

6666.3

128544

112346.2

109311.2

122097.8

28822.7

6263.8

8236.3

37369

21740

14577.7

14022.4

18340

3537.7

1863.5

615

8293.2

48519.1

48519.1

48519.1

48519.1

0

0

0

0

247451.1

246072.8

242240.5

237604.9

64072.6

8127.3

8851.3

55392.6

Storage Depletion Curve
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Lostock Dam Storage Status
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FEB

MAR

Wet 20% COE

APR

MAY

JUN

Median 50% COE

JUL

AUG

Dry 80%COE

SEP

OCT

NOV

Minimum 99% COE

DEC

JAN

Temperature
Forecast
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Discussion
• Current usage and water requirements.
• General discussion
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To keep updated
Visit the website at:

waternsw.com.au/drought
For information on the Macquarie Valley including water
availability reports and drought reports go to:
waternsw.com.au/supply/drought-information/regionalnsw/macquarie-valley
Call us on:

1300 662 077

Subscribe at:

waternsw.com.au/subscribe
For weekly customer drought updates and more
information
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Maxwell Underground Coal Mine Project

Prepared by:
Kyle Ropa – Bachelor Agriculture
Agronomist
Singleton NSW 2330
24th November 2020

To the Independent Planning Commission,
I am a qualified Agronomist who has been servicing the local Hunter Valley area for more
than 10 years. I specialise in pasture-based agronomy and work closely with many farms and
thoroughbred breeding studs throughout the Hunter Valley, including Coolmore Australia.
Over 90% of my client’s farms are reliant upon water from the Hunter River or its tributaries
and ground water sources. These farms are dependent upon the security and reliability of
the Hunter River from both an irrigation and stock water perspective.
Below is a overview of Coolmore Australia’s Operation and attributes along with my
concerns regarding the Maxwell Underground Coal Mine Project and the impacts it may
have to Coolmore Australia and any other Agricultural enterprise downstream of the
project.
Coolmore Australia
•

In terms of scale, size, reliable water, soil quality, ‘country’, climate, amenity, location
and management, Coolmore is a truly unique and outstanding property.

Scale
•

Coolmore is the largest single thoroughbred breeding property in Australia, indeed one
of the largest in the world.

•

It is rightly regarded as one of the very finest thoroughbred breeding farms in the world
and the very best in the Southern Hemisphere.

Size

•

The property comprises of nearly 3750 ha of predominantly Class 1, 2 and 3 Agricultural
Land and a significant proportion of Biophysical Strategic Agricultural Land [BSAL].

•

Around 1000 ha is prime agricultural land which is sown down to highly improved
pastures, all of which is irrigated and serviced mostly by travelling irrigators.

•

That places it amongst the largest area of pasture serviced by an irrigation system on the
Hunter river.

•

The property is one of largest areas of prime agricultural land with highly improved
pastures serviced by irrigation from the Hunter River, to be found on a single property in
the Hunter Valley.

•

In terms of hectarage, Coolmore is ten times the size of the average farm in the Hunter
Valley. Some 65% of horse studs in Australia are less than 100ha and some 95% less than
500ha.

Reliable Water
•

Coolmore’s irrigation system is supported by more than 5000ML of general security WAL
held in the Hunter River regulated system, flowing from Glenbawn Dam.

•

The farm enjoys more than 11km of Hunter River frontage.

•

While Glenbawn and the Hunter are considered reliable water resources, protracted and
prolonged drought conditions can - and currently are - impacting general security
allocation allowances.

•

At current levels this allocation reduction is manageable.

Soil Quality
•

Coolmore’s prime agricultural land is comprised of some of the best soils in the country
and the very best in the Hunter Valley making it extremely suited to thoroughbred
breeding.

•

Due to their alluvial nature and profile Coolmore’s soils possess

•

Good physical structure, with high water holding capacity helps with maintaining
RAW (readily available water) making these soils very efficient in terms of
pasture return from irrigation.

•

Excellent depths of high-quality loam type soil profile.

•

Ideal pH range for improved pasture - pH of 5.0 to 7.0.

•

Good soil micro and macro fertility / soil nutrition.
•

•

High importance on excellent natural calcium and phosphorus levels.

The combination of these soil qualities means the property has the perfect
building blocks for the rearing and physical development of thoroughbred
horses.

•

Unlike many irrigation areas in Australia, Coolmore’s farm has no current issues with soil
salinity.

•

The soils and pastures of Coolmore are subject to a regular testing and monitoring to
maintain their physical properties.

•

Coolmore’s commitment to Maintaining healthy soils has allowed them to grow quality
pastures to support quality horses. Coolmore’s soils are unmatched and are
fundamental to the farm’s ongoing success and reputation.

‘Country’
•

Coolmore can roughly be split into 3 equal portions.

•

So far, I have mostly described the 1000ha of irrigated river flat country.

•

This area of highly improved pasture is used to support the ‘wet’ mare and foaled mare
population throughout the whole year not just seasonal times like many other studs in
Australia.

•

The farm also has around 1000ha of pasture improved unirrigated dry-land pasture
which supports the ‘dry' mare population and which is where weanlings and yearlings
are ‘grown out’ allowing animals to reach their full genetic potential gradually.

•

The farm also has around 1000ha of semi improved undulating slopes and native grass
hill country. This land mostly supports a high-quality beef cattle operation.

•

As such the farm benefits from an excellent combination of alluvial river flats, gently
sloping country and more undulating hill country.

•

The balance of the landholding includes the stallion complex (barns, covering yard and
individual paddocks, the quarantine facility, the workshop, accommodation and housing,
the office(s) and road infrastructure.

•

In 2017 at the onset of the recent drought, Coolmore purchased an adjoining Dairy
Farm, after the Drayton South Project was rejected for the final time. This property
comprises of 260ha in total with 60Ha of which is prime Alluvial river flats adjacent to
the Hunter River.

•

The property was purchased due to its high-quality alluvium and water availability /
irrigation infrastructure. These paddocks consist of high-quality alluvial soils which
allows the lucerne crops to draw water reserves from great depths to produce high
quality feed for supplementation within the main farm for horses and cattle.

•

The Purpose of this farm was to improve the overall self-sufficiency and sustainability of
Coolmore’s operation, reducing the reliance on outside feed sources. Purchasing this
farm has seen the employment of 3 more full time staff in addition to existing
operations.

•

The near location of the Maxwell project to this property severely raises concerns to the
impact of the water table and Alluvium. The value of this property and other properties
downstream of the Maxwell Project would also be at risk if something did occur
regarding water availably and changes to the water table.

Climate
•

The climate of the Upper Hunter is extremely well suited to thoroughbred breeding this
is why around half of all thoroughbred horses in Australia are born in the Hunter Valley.

•

Annual rainfall is around the 600ml mark on average.

Location
•

Together with the neighboring Godolphin Woodlands Stud, Coolmore has previously
been described in Planning Assessment Commission reports as “the epicenter of the
Equine Critical Industry Cluster”.

•

The farm is in close proximity to the circa 120 other breeding farms that make up the
cluster as well as the Scone Equine Hospital and other supply and service farms and
businesses.

•

Golden Highway frontage provides easy logistical access to the highway network for
interstate clients and broodmares.

Management
•

As stated above, the soils and pastures are subject to a regular testing and monitoring
regime, indeed the soils and pastures are as expertly managed and nurtured as the
horse population is.

•

There would not be an Agronomist or agricultural expert in the country who wouldn’t
single out Coolmore as both an outstanding property and a textbook example of an
agricultural business demonstrating Sustainable Agricultural and Land Management
practices.

In conclusion, the property and business is a unique operation that warrants the highest
levels of protection and support.

Concerns
The primary concerns (relevant to my sphere of expertise) that I have with Malabar’s
Maxwell project relate to water, in terms of both quality and quantity.
The proponent’s Ground Water Assessment (GWA Section 6.2 Appendix B) details various
impacts to what’s described as the Hunter River Alluvial (which obviously includes
Coolmore’s prime river flat country). These impacts then somehow disappear - in my view
without credible explanation as to how - to within supposedly ‘acceptable’ levels by the
unexplained “increased recharge to the Hunter River alluvium”.

Various illustrations (Figures 74 to 77 and Figures 80 to 83 within the GWA) depict the
mine’s drawdown and depressurisation impacts. The Coolmore property would appear to
be significantly impacted in various scenarios by a lowered water table and
depressurisation.
The impacts on sub-soil moisture on Coolmore are neither discussed nor assessed, but are
likely to be of consequence and are a great concern to me. The lowering of the water table
will reduce the extent of capillary rise, or fringe, within the vadose zone, leading to an
increased depth to moisture within the soil profile which, if significant, will be below pasture
rooting depths. Pastures will be impacted by the drying subsoil.
Under normal conditions on the irrigated portion of Coolmore this impact could be
mitigated by increased irrigation, but is it equitable for Coolmore to have to up increase
irrigation rates in response to the mine’s impacts?

Additionally, as discussed under the ‘reliable water’ heading above Coolmore - and indeed
all general security water licence holders from the Hunter River - have seen their allocations
cut to 53% in response to the existing prolonged drought conditions and lowered water
levels in Glenbawn Dam (currently at 46.7% of capacity). In the early months of 2020 that
general security allocation stood at 20%.
The Greater Hunter Regional Water Strategy report which was released in 2018 included
modelling of the 1940’s drought on the current Hunter River system and found that general
security allocations in the Hunter River system would be reduced to zero for 12 consecutive
years, a devastating impact.

That sort of scenario is clearly of significant concern, as drought conditions would already be
exacerbated by the mine’s impacts (drawdowns & depressurization)and there would be no
way of turning on the pumps to resolve them. This would undoubtedly have profound
implications for the management of the farm in terms of pasture and soil management as
well as horse management.

The mine’s impacts on the quality and quantity of groundwater would also potentially
impair Coolmore’s ability to successfully install water bores should the farm need to in the
event of zero allocation scenarios or similar.
Lowering the water table will certainly have knock on effects and impacts on the two thirds
of the farm that are not irrigated, the gently sloping drylands and the undulating native
grass pastures. The impacts on sub soil moisture in those areas have not been addressed
and cannot be mitigated.
Malabar’s own modelling suggests that their Ground Water impacts will steadily worsen for
periods ranging up to two hundred years. That is an unacceptable impact for a mine with a
life of only 26 years.
Thank you for your time and if you wish to discuss further please do not hesitate to contact
me at any time.
Regards,

Kyle Ropa

