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Comments 

• The assessment report states that the Department has considered the merits of the 
proposed concept proposal in accordance with s.415 of the EP& A Act. It is unclear 
how the full impacts of the development have been considered (having regard for 
Ballina Shire Council v Palm Lake Works Pty Ltd [2020] NSWLEC 41 Court of Appeal 
decision) when the report and recommended conditions of consent (condition B1 
and conditions in Part C) refer to the submission of revised concept drawings which 
involve increased setbacks, and exploring “opportunities to further increase in solar 
access to the southern through site link which may result in a re-orientation and/or 
setback of the northern tower envelope and other options”. 
 

• It is recognised in the assessment report that the proposal will overshadow the 
proposed through site links and it is recommended the applicant explore 
opportunities to improve solar access to the through site link in mid-winter (which 
could include the re-orientation and/or setback of the northern eastern tower 
envelopes as highlighted above). Resolution of these issues has been deferred until 
post consent stage. The plans set out in condition A3 do not align with any re-
orientation of the buildings, particularly the envelope plan. It is unclear why these 
some or all of these plans have been conditioned when they will be superseded by 
plans required by condition B1.  
 

• A number of issues are still unresolved which need to be resolved prior to the 
granting of consent for the concept proposal, including the issue of the extension of 
Baker Street. Any road widening required for a turning area should be provided on 
the development site, not on the adjoining park and this issue should be resolved 
prior to the granting of any development consent.  

 

Please note that any other issues raised during the discussion at the meeting on 28 July still 
apply.  

 

Proposed conditions 

• The conditions must satisfy the Newbury tests. 
 

• Conditions must be comprehensible. 
 

• Conditions must be capable of compliance. 
 

• Conditions must not amount to constructive refusal of a proposal. 
 



• The draft conditions do not meet the above criteria essentially as the conditions 
require further amendments to the plans, and then further consideration of the 
impacts of the proposed development on shadow impacts, view loss, land 
contamination and wind impacts of the towers (refer conditions B1, C13, C14, C28 
and C34). 

Such conditions are asking for amended plans and information which would then 
require further consideration of the impacts before consent should be granted. As 
per previous comments, the impacts are not fully known at this stage and have been 
deferred post-consent. It is unclear how a concept approval can be granted at this 
stage.  

Condition Comment 
A1 Not required as there are no physical works 

proposed under this consent and therefore 
no construction works will take place (as pre 
condition A2). 

A3(d) A set of plans have been conditioned 
subject to amendments as a result of 
conditions in Schedule 2. How are any plans 
amended as per Schedule 2 captured as 
approved plans without the need for a 
modification? 

A7 This condition should read “unless the 
works subject of a future development 
consent (s), approved as part of this 
concept proposal have physically 
commenced by the date”. 

A9 Despite the fact this condition deals with 
any inconsistencies between the approved 
plans and conditions of consent, it is still 
unclear how any amendments to the plans 
as per schedule 2 are captured as approved 
plans. Are these plans subject to public 
notification? 

A11 Maximum building heights set however, no 
Aviation Impact Assessment (AIA) has been 
prepared for the concept proposal yet 
condition A13 requires each subsequent DA 
to have one. An AIA should be prepared 
now for the concept proposal which is 
seeking to approve building envelopes and 
indicative heights. 

A13 As discussed above, an AIA should also be 
prepared as part of the concept proposal 
notwithstanding one has been requested 
for each subsequent DA. 



B1 Amendments to concept proposal drawings 
-how are these then subsequently 
conditioned to be complied with as part of 
the development consent? Will these be 
publicly notified? How can the Department 
be satisfied at this stage as to s.415 matters 
and that solar access is acceptable to the 
southern through site link when they have 
no plans before them to assess this? 
Deferring consideration of impacts until 
after a development consent is granted for 
the concept proposal. 
 
If the IPC is of a mind to grant consent prior 
to the resolution of the issue regarding the 
extension of Baker Street, then the 
following additional condition is 
recommended: 
 
B1d)        Dedication as road reserve of a 
portion of the north-western corner of the 
site to facilitate the provision of a truck 
turning area at the end of the 2-way 
constructed section of Baker Street. The 
truck turning area shall accommodate the 
manoeuvring requirements of a 12.5m 
Heavy Rigid Vehicle. 
 

C13, C14, C28 and C34 Example of conditions deferring 
consideration of impacts until after a 
development consent is granted for the 
concept proposal.  

Insert after C25 Vehicle access and car parking shall comply 
with the requirements of AS/NZS 2890 
Parking Facilities 

 


