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Dear Sir/Madam  

GML Heritage Pty Ltd (GML) was commissioned by Coolmore and Godolphin 

and the Hunter Thoroughbred Breeders’ Association (HTBA), to provide an 

overview of Aboriginal heritage considerations relevant to the current Planning 

and Assessment Commission with respect to the Drayton South Coal Project 

(DSCP)—D431/16.  

Executive Summary  

GML’s assessment of Aboriginal heritage consideration identified five key 

aspects.  These were presented to the PAC on 15 November 2016:   

 The current EIS has not adhered to relevant OEH Guidelines for 

Aboriginal consultation.  

 The extent of known Aboriginal cultural heritage values has not been 

identified, mapped or assessed during the EIS process.  

 Aboriginal archaeology within the DSCP area has been inadequately 

identified and assessed.  The assessment is not in line with the projects 

SEARs.  

 The cumulative impact to local and regional Aboriginal heritage values 

has not been recognised or assessed.  

 Review PAC recommendation 7 has been ignored by the Department 

and the proponent. 

Overview of Previous Heritage Work  

In response to the DSCP Project SEARs (Hansen Bailey 2015), AECOM 2015 

presented a cultural heritage assessment for Aboriginal values associated with 

the DSCP area—as a component of the project’s EIS.  AECOM 2015 identifies 

the DSCP project area holds a connection with nine Aboriginal cultural heritage 

items/aspects/places.  The consequential impact assessment considered the 

project’s potential impact on two of the identified nine Aboriginal heritage 

items/aspects/places. 

As previously advised to the review PAC, during our review and consultation 

with local Aboriginal people, GML identified 26 relevant and connected 
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Aboriginal cultural heritage aspects.  Therefore 24 Aboriginal heritage aspects and/or places have not been 

considered for impact assessment under the project’s EIS.   

In addition, the following regional Aboriginal heritage studies are relevant for the PAC’s consideration:  

 The Native Title Determination Application 2013—The Plains Clans of the Wonnarua People (PCWP) 

Native Title Determination Application, Claimant Application, 19 August 2013.   

This document provides considerable information on Aboriginal heritage at the regional level, 

encompassing the project area.  

 The 2004 Upper Hunter Valley Aboriginal Heritage Baseline Study.   

In 2004 the Department of Planning & Environment’s Upper Hunter Aboriginal Cultural Heritage Trust 

commissioned ERM to prepare the ‘Upper Hunter Valley Aboriginal Heritage Baseline Study’.  This study 

clearly identifies the extent and values of Aboriginal heritage across the Upper Hunter, including the DSCP 

area.  Notable is the gaps analysis and requirements for further Aboriginal heritage assessment and 

investigation to understand the breadth and cultural value of Aboriginal heritage in this region.  To date the 

recommendation of ERM 2004 have not been completed and the extent and value of the Aboriginal cultural 

heritage landscape is not mapped or understood within the Upper Hunter.   

 Tocomwall’s 2016 Cultural Landscape Mapping.   

In early 2016 the Department of Planning & Environment’s Upper Hunter Aboriginal Cultural Heritage Trust 

commissioned Tocomwall to prepare and provide cultural landscape mapping for the region.  The outcomes 

of this mapping and its connection with the Drayton South Coal Project are not publicly available, but should 

be accessible to the Department.  

Adherence to OEH Policy and the Burra Charter  

The DSCP EIS has not adhered with the project SEARs, cited OEH policy and does not follow the Burra 

Charter Process, notably:  

 The Project’s methodological SEAR’s have not yet been met, particularly in terms of the extent of 

Aboriginal archaeological assessment:  

 Standard Environment Assessment Requirements included: ‘The EIS must identify and 

describe Aboriginal cultural heritage values that exist across the whole area that will be 

affected by the development and document these in the EIS.  This may include the need for 

surface survey and test excavation.  The identification of cultural heritage values should be 

guided by the Guide to investigating, assessing and reporting on Aboriginal cultural Heritage 

in NSW (DECCW 2011) and consultation with OEH regional officers’ (Hansen Bailey 2015b 

C-33. OEH Letter to Department of Planning and Environment).   

DECCW 2011 advocates identifying Aboriginal heritage values following the Burra Charter’s approach.  

This requires equal consideration of social, historical, scientific and aesthetic values through a cultural 

landscape approach.   

The project EIS’s values assessment has combined an assessment of social, historical and aesthetic values 

in Section (8.4.1) and states that Mount Arthur is a ‘dominant landscape feature’ and that ‘such landmarks 

are often recognised as highly significant to Aboriginal people’ (AECOM 2015: Section 8.4.1).   
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In terms of an Aboriginal cultural landscape, the Mt Arthur landscape will include its immediate surroundings, its views, 

vistas and other associated landscape features.  The study area is within the visual extent of the Mt Arthur landscape, with 

views of the mountain available from several locations within the study area, particularly north facing hillslopes and crests.  

The principal landscape features associated with the Mt Arthur landscape and the study area is Saddlers Creek, which is 

close to the northern boundary.  (AECOM 2015: Section 8.4.1—Places of Social, Spiritual and Cultural Value) 

Notwithstanding the EIS does not provide a values assessment for many local and regional Aboriginal 

historical, social and aesthetic aspects (as advised to the review PAC), having identified the DSCP area 

with social, aesthetic and historical value, the EIS does not provide an impact assessment for these values.  

This is clearly evidenced through the project’s impact assessment (AECOM 2015: Section 9, Table 19) 

which articulates direct and indirect impacts to ‘156 Aboriginal archaeological sites located wholly or 

partially within the Project Disturbance boundary.’  (AECOM 2015: Section 9.3.1).  Contrary to the 

requirements of DECCW 2011, Section 2.5 ‘Assessing Harm’ (and thus the project SEARs) the project EIS 

does not assess, define or identify any (direct or indirect) impacts arising from the DSCP proposal.   

 The Project Specific Requirements detailed: ‘’The assessment of cultural heritage values must 

include a surface survey undertaken by a qualified archaeologist in areas with potential for 

subsurface Aboriginal deposits.  The results of the surface survey is to inform the need for 

targeted test excavation to better assess the integrity, extent, distribution, nature and overall 

significance of the archaeological record.  The results of surveys and test excavations are to 

be documents in the EIS. (Hansen Bailey 2015b C-37. OEH Letter to Department of Planning 

and Environment GML underlining).  

Whilst AECOM’s identified where archaeological test excavation was required (2015: Section 11.2.1), no 

Aboriginal archaeological test excavation has been undertaken to inform the integrity, extent, distribution, 

nature and overall significance of Aboriginal cultural heritage values for the project’s EIS.   

AECOM’s mapping of archaeological sensitivity (2015: Figure 10) spatially defines extensive landforms 

with ‘high archaeological sensitivity’ within the project’s ‘disturbance boundary’. OEH’s Code of Practice 

specifies that:  

Archaeological test excavation will be necessary when (regardless of whether or not there are objects present on the 

ground surface) it can be demonstrated through Requirements 1, 2, 3, 4, and 5 that sub-surface Aboriginal objects with 

potential conservation value have a high probability of being present in an area, and the area cannot be substantially 

avoided by the proposed activity. (DECCW 2010.  Code of Practice for Archaeological Investigations of Aboriginal Objects 

in NSW.  Page 24.  GML underlining.) 

In line with both OEH’s DSCP specific requirements, and adherence to the DECCW Code of Practice, 

archaeological test excavation was a required component of the project’s EIS assessment methodology.     

 The Project’s Aboriginal assessment methodology has not followed the requirements of the Burra 

Charter or OEH guidelines and policy for values identification and assessment: 

 The Burra Charter requires a holistic approach with assessment of scientific, social (including 

spiritual), historical and aesthetic values.  AECOM acknowledge these requirements (2015: 

Section 8.1: Table 15).  

 The values assessment focus principally on scientific values, and the values of surface based 

sites only.  The scientific values assessment has ignored archaeological potential.   
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 The social values assessment details that Mt Arthur and Saddlers Creek were ‘culturally 

important features in the local landscape’ (AECOM 2015: Section 8.4.1).  Further descriptions 

(AECOM 2015: Section 3.1.2.5) define that ‘the study area and its immediate surrounds was 

a corridor between locales, which retained significant archaeological evidence of past 

Aboriginal utilisation.’ 

 The values assessment has not described how these values relate to the project area.  

Presentation of aesthetic descriptions, along with appropriate consultation with the Aboriginal 

community, are absent from the report.   

 Intangible values have not been mapped, subject to impact assessment or consequential 

management requirements.   

 The AECOM 2015 and Hansen Bailey 2015 reports both contain errant statements relating to: 

 The number of sites recorded and that will be impacted.  By defining that sites have a 100m 

buffer (which is not an OEH description), the number of ‘sites’ to be impacted was reduced 

from 194 to 156—a 20% reduction.   

 Hansen Bailey (2015: Section 7.6.1) states ARAS ‘completed a salvage of all Aboriginal 

archaeological sites identified within and adjacent to the then approved disturbance footprint 

in July 2010.  This included the additional mining area.  As such, there will be no impacts as a 

result of additional mining proposed at Drayton Mine.’  This statement is clearly incorrect.   

The Burra Charter Indigenous Practice Note (BCIPN 2013) provides guidance for assessment 

methodologies and the consideration of intangible and tangible values.  The Aboriginal heritage approach 

taken during preparation of the project’s EIS clearly does not follow the guidance provided.  Of the issues 

presented the following are relevant to the current EIS (Hansen bailey 2015b and AECOM 2015) and the 

Departments consequential Final Assessment Report (Planning & Environment 2016):  

 ‘The knowledge and expertise of Indigenous peoples is ignored’ (BCIPN 2013: 3) 

The project has not considered evidence provided and available from the Native Title applicant “Scott 

Franks and Anor on behalf of the Plains Clans of the Wonnarua People”, Federal Court number: 

NSD1680/2013.   

 ‘The place being assessed, and the nature of its significance, are imprecisely presented ’ (BCIPN 

2013: 3) 

Of the 26 identified Aboriginal cultural heritage aspects/places, AECOM 2015 identified only nine.  The 

impact consequential assessments (AECOM 2015) only considered impacts on two items.  

 ‘Cultural significance may change’ (BCIPN 2013: 3) 

Archaeological survey of the subject area was undertaken in 2011 (AECOM 2015: Section 7.2).  Since this 

field assessment the DSCP has not undertaken or provided any further assessment of the cultural 

landscape.  The process of regional heritage investigation, assessment and understanding has changed 

considerably over that period.  For instance the availability of cultural landscape information has increased 

with a number of key reports being produced since 2011 eg Tocomwall 2013.  Between 2013 and 2015 the 

Baiame Cave was assessed and listed on the NSW State Heritage Register.  In 2016 the Upper Hunter 
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Aboriginal Cultural Heritage Trust’s commission of Tocomwall is likely to have generated new information 

relating to intangible cultural heritage.  

The DSCP has not considered any new evidence generated since 2011—this new evidence is likely to 

have changed the understood cultural significance of the region.  New information has not been 

synthesised, assessed for cultural value, mapped or subject to impact assessment.  

 ‘Tangible heritage is emphasised at the expense of intangible heritage’ (BCIPN 2013: 3) 

The project EIS focuses on archaeological sites—there is little detail or assessment of the local or regional 

Aboriginal cultural landscape or intangible values. 

 ‘Indigenous cultural protocols may limit the information that can be shared and used in the 

assessment of cultural significance’ (BCIPN 2013: 3) 

Planning & Environment (2016) stated:  

The Department understands that the Commission’s recommendation arises from its consideration of a confidential 

submission provided to the Commission by the thoroughbred industry on behalf of an Aboriginal organisation active in the 

Upper Hunter. The Department has not been made aware of the detailed content of this submission. It therefore has a 

limited ability to comment on its proposals. (Planning & Environment 2016: Section 4.2.4) 

It is not apparent whether the Department enquired into the nature and use of the ‘confidential submission’ 

or whether it is subject to restriction due to cultural protocols.  The review PAC report specifically brought 

attention to recent submissions associated with Aboriginal heritage notably the massacre event and the 

connection with song lines (2015: page 59).  

In dismissing the previous PAC’s comments relating to the confidential report, the Department has not 

considered the nature of Indigenous culturally restricted information, not applied the OEH’s definitions of 

the precautionary principle (OEH [DECC] February 2009):  

if there are threats of serious or irreversible environmental damage, lack of full scientific certainty should not be used as a 

reason for postponing cost-effective measures to prevent environmental degradation. (OEH [DECC] February 2009: pp26) 

In summary the project EIS only assessed Aboriginal objects (stone lithic sites) as items in themselves—

not within their cultural landscape setting.  There is no impact assessment for social, aesthetic, spiritual or 

historical values.  This is evident through the documented impact assessment of Aboriginal heritage sites 

and values.  The approach taken by the EIS has been identified as a key issue in the Burra Charter 

Indigenous Practice Note (BCIPN 2013: 3) and the previous review PAC (2015: Recommendation 7).    

Objects are assessed in isolation from the place itself (Articles 10 and 11).  Assessments of significance should include an 

analysis of objects associated with the place.  (BCIPN 2013: 3) 

The Potential Impact of the Mine on Further Identified Values  

The DSCP EIA (Hansen Bailey 2015a) and Aboriginal heritage assessment (AECOM 2015) have not 

considered several publicly available resources and documents which clearly state and map known 

Aboriginal cultural values across the region, including the project area—eg Gollan 1993, Tocomwall 2013.   

The Department of Planning & Environment commissioned Tocomwall to prepare a model for 

‘enhancement of the existing AHIMS database by integrating intangible Aboriginal cultural values’ (Planning 

& Environment 2016. Upper Hunter Valley Aboriginal Cultural Values Mapping Program).  The outcomes 

of this assessment are not considered by the Department or the most recent DSCP project documentation.   
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Aboriginal heritage values further to those identified through the project’s EIS clearly exist in connection to 

the DSCP area.  These values extend considerably beyond the stone artefact sites and areas of Aboriginal 

archaeological potential identified by AECOM 2015.  To date most of these heritage values have not been 

identified, assessed or subject to an assessment of how the value would be changed, altered, or otherwise 

impacted by the proposed DSCP.   

The PCWP has expressed great concern that to date the DSCP area has primarily considered Aboriginal 

heritage through the prism of Aboriginal archaeology, giving little regard to the non-scientific values.  This 

opinion was also stated by the review PAC, who provided a recommendation the matter be addressed.  

GML is not aware of any action taken in response to this recommendation.  We understand the PCWP 

made representation to Hansen Bailey during the initial EA process, however, the oral information supplied 

was not referenced in the EIA (pers comm. Scott Franks September 2015). 

The DSCP could result in direct and indirect, permanent, partial and total impact to all the identified 

Aboriginal cultural aspects and places.  This impact would result in the loss of Aboriginal cultural heritage 

values (both intangible and tangible), intergenerational equity and presents permanent, enduring and 

irreparable impact to the Aboriginal cultural landscape in the Upper Hunter.   

The majority of these impacts have not been considered project’s EIS, are not managed under the DSCP’s 

conditions of consent and contradict the stated aims of Planning & Environment’s Regional Hunter Plan 

(refer below) and the Upper Hunter Aboriginal Cultural Heritage Trust.   

The Department’s Final Assessment Report 

In November 2015, before commencement of preparation of the Department’s Final Assessment Report, 

the Review PAC made seven specific recommendations.  Recommendation seven related explicitly to 

Aboriginal heritage:  

Within areas of significant open cut mining activity strategic consideration of Aboriginal cultural heritage landscapes and 

places is needed, to consider cumulative landscape changes and impacts and identify priority areas for protection. This 

should provide for more comprehensive consideration of the significance of Aboriginal cultural heritage values, not only the 

physical artefacts that have tended to form the focus of mining assessments, but also the wider cultural landscape 

connections and the interplay between these elements. (DSCP Review PAC 2015: 68) 

In consideration of the review PAC’s recommendation seven, the concerns relating to the process of 

Aboriginal community consultation and heritage assessment, impact and management (coupled with an 

understanding of the connections between the DSCP area and identified tangible and intangible Aboriginal 

values) Department’s Final Assessment Report is considered deficient because it has not: 

 implemented the advice of the Review PAC;  

 considered the available range of Aboriginal heritage evidence available, or made a complete 

assessment on the Aboriginal heritage values which have been identified;  

 undertaken any further assessment of Aboriginal heritage values or adhered to the original project 

SEARs;  

 considered cumulative impact to Aboriginal heritage across the Hunter Valley; 

 responded in line with a cautious approach, as required by Article 3 of the Burra Charter; or  

 applied OEH’s precautionary principle to Aboriginal heritage assessment of the DSCP.   
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Adherence with the Hunter Regional Plan 2036 

The directions in Planning & Environment’s Hunter Regional Plan 2036 (Hunter Regional Plan) require 

consideration of Aboriginal cultural heritage and conservation of significant values.  Of relevance to the 

DCSP are Directions 19 and 27.   

Hunter Regional Plan Direction 19 states:  

The Hunter contains natural features that are important to the cultural heritage of Aboriginal communities. Conserving 

these assets, and respecting the Aboriginal community’s right to determine how they are identified and managed, will 

preserve their significant values. 

Action 19.1 requires consultation with local Aboriginal people to identify and protect heritage value to 

minimise impacts and recognise their contribution to the character and landscape of the region.  Action 

19.2 requires heritage studies be prepared to inform development and strategic plans.  Both directions 

could be addressed through the studies commissioned through Planning & Environment’s Upper Hunter 

Aboriginal Cultural Heritage Trust.  Issues associated with engagement with the outcomes from the 

commissioned study are discussed above.  

Direction 27 supports the NSW governments OCHRE plan for Aboriginal affairs, which include: ‘revitalising 

and promoting Aboriginal languages and culture’ and ‘providing choice and empowering Aboriginal people 

to exercise that choice’.  The directive requires planning to support the process and identify how Aboriginal 

land holdings can be best planned, managed and developed.  Whilst the DCSP is not owned by the 

Aboriginal people, the requirement for supporting Aboriginal community’s under Direction 27 should see 

Planning & Environment directly engaging with the Aboriginal community to assist in future land use 

practices and management.   

The Hunter Regional Plan requires positive engagement with Aboriginal groups to identify, protect and 

conserve Aboriginal cultural heritage, and determine appropriate future land use for the benefit of all people, 

especially Aboriginal people.  Planning & Environment (2016) has not considered the directions under the 

Hunter Regional Plan.   

The Proponent’s evaluation and the Department’s Final Assessment Report do not comply, and are 

inconsistent, with the Government’s Hunter Regional Plan 2036 to identify and protect the Aboriginal 

heritage value, minimise impacts and recognise their contribution to the character and landscape of the 

region.   
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I trust this letter provides a summary of Aboriginal heritage matters as relevant to your consideration of the 

DSCP.  Should you have any further or specific questions I would be available to discuss any matters.  

Yours sincerely 

GML Heritage Pty Ltd 

 

Dr Tim Owen 

Senior Associate  

Attachments:  

 Bibliography  

 Relevant GML Aboriginal heritage report  
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Executive Summary  

Located in the Upper Hunter Valley, within the Local Government Area of Muswellbrook, the Drayton 

South Coal Project (DSCP) is a proposal for an open cut mine which the proponents indicate will have 

an operational life of 15 years. The Drayton South coal mine will produce thermal coal and the volume 

of the resource is said by the proponent to be 73.3 million tonnes. The DSCP is the subject of an 

assessment under an Environmental Impact Statement (EIS) 2015.  A prior Environmental 

Assessment in 2012 was undertaken for a previous proposal for the project. 

GML Heritage Pty Ltd (GML) was commissioned by Darley Australia and Coolmore Australia to 

provide an overview of Aboriginal heritage values with regard to the DSCP area, the surrounding 

Country and regional Aboriginal cultural landscape. 

A review of the Department of Planning and Environment (DP&E) and the Office of Environment and 

Heritage (OEH) EIS reviews have been undertaken.  This review identifies a number of Aboriginal 

heritage issues arising from the EIS and OEH and DP&E reviews.   

The key issues concerning Aboriginal heritage are:  

1. The DSCP Aboriginal heritage SEARs have not yet been met; 

2. the current EIS has not adhered to relevant OEH Guidelines for Aboriginal consultation; 

3. the extent of known Aboriginal cultural heritage values has not been identified, mapped or 

assessed during the EIS process; 

4. the Plains Clans of the Wonnarua People (PCWP) registered Native Title claim has not been 

recognised; 

5. the archaeological resource of the DSCP area is inadequately identified and assessed by the 

EIS; and the 

6. cumulative impact on Aboriginal heritage values has not been recognised or assessed. 

The combined effect of these key Aboriginal heritage issues is that the DSCP would result in potential 

adverse impacts on Aboriginal heritage sites, places and cultural values.   
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1.0 Documents Relevant to Aboriginal Heritage  

The Drayton South Coal Project (DSCP)’s Aboriginal heritage requirements were defined through the 

project’s Secretary’s Environmental Assessment Requirements (SEARs) issued 19 December 2014.   

The DSCP was subject to an Environmental Impact Statement (EIS) prepared for Anglo America by 

Hansen Bailey.  Documents presented by Hansen Bailey (on behalf of Anglo American Coal Pty Ltd) to 

the NSW Department of Planning and Environment (DP&E) for review and project approval included:  

 Drayton South Coal Project Environmental Impact Statement, Executive Summary, May 2015. 

 Drayton South Coal Project, Environmental Impact Statement, Volume 1 Main Report, May 

2015.  

 Drayton South Coal Project, Environmental Impact Assessment, Volume 5—Section O 

Aboriginal Archaeological and Cultural Heritage Impact Assessment, March 2015. (AECOM 

2015).  

 Project SEARs in Hansen Bailey 2015: EIS Appendix C.  (Hansen Bailey 2015a).  

On behalf of Anglo American Coal Pty Ltd, Hansen Bailey prepared a response to submissions 

(Hansen Bailey 2015b).   

Matters and impacts concerning Aboriginal heritage have been reviewed by the DP&E and the Office 

of Environment and Heritage (OEH).  The regulator’s three written responses have been reviewed for 

the preparation of this report.  These are:  

 DP&E State Significant Development Assessment Drayton South Coal Project SSD 6875, 

August 2015—(DP&E 2015); 

 OEH Re: Proposed Drayton South Coal Project (SSD-6875), letter to DP&E, 19 June 2015—

(OEH June 2015); and  

 OEH Re: Proposed Drayton South Coal Project (SSD-6875) – Response to Submission Report, 

letter to DP&E, 14 August 2015—(OEH August 2015).   

With respect to Aboriginal heritage sites, places and potential values, GML has reviewed Aboriginal 

cultural heritage aspects in association with the DSCP and the immediate region surrounding the 

DSCP area.  This document presents further detail of Aboriginal cultural heritage, which could be 

impacted by the DSCP, beyond that identified by AECOM 2015.   
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2.0 Aboriginal Heritage Critique  

The review of the SEARs (Hansen Bailey 2015a), the Aboriginal heritage assessment (AECOM 2015), 

contrast against the known extent of Aboriginal heritage aspects in the region, response to 

submissions (Hansen Bailey 2015b), and the regulators review of documents (DP&E 2015, OEH June 

2015, and OEH August 2015) has identified six key inter-related matters concerning Aboriginal 

heritage.  The six key matters are: 

1. The DSCP Aboriginal heritage SEARs have not been met;  

2. For the current EIS, Aboriginal consultation has not adhered to relevant OEH Guidelines;  

3. The registered Native Title claim under the Native Title Act 1993 (Cth) has not been 

addressed;  

4. The extent of known Aboriginal cultural heritage values has not been identified, mapped or 

assessed during the EIS process;  

5. The archaeological resource of the DSCP area is inadequately identified and assessed by the 

EIS; and  

6. Cumulative impacts on Aboriginal heritage values has not been recognised or assessed.   

2.1 DSCP Project SEARS 

The DSCP’s Aboriginal heritage SEARs are presented in Hansen Bailey 2015: EIS Appendix C, pages 

C-5, C-31 to C-33, C-37 and C-40.   

C-5 detailed the requirement for an assessment of ‘the likely impacts of the development on Aboriginal 

heritage (cultural and archaeological), including consideration of the significance of these objects or 

declared places to Aboriginal people.’ The EIS (AECOM 2015) focuses on Aboriginal archaeological 

heritage, with limited acknowledgment of relevant cultural heritage in the values assessment (AECOM 

2015: Section 8.4).  Aboriginal historical and aesthetic values are not detailed, described or assessed.     

C-33 required the EIS to ‘identify and describe Aboriginal cultural heritage values that exist across the 

whole area that will be affected by the development and document these in the EIA’.  This requirement 

stipulates a process that extended beyond the DSCP area, to the extent that values are present in the 

Aboriginal cultural landscape.   

C-33 required Aboriginal consultation to be undertaken following the OEH 2010 (DECCW) process.  

For this DSCP this process was undertaken for a prior EIS prepared in 2011, not the current 2015 EIS.  

Refer to Section 2.2 for further details.  

C-40 required a program of archaeological test excavation, which has not been undertaken.  ‘The 

result of the surface survey is to inform the need for targeted test excavation to better assess the 

integrity, extent, distribution, nature and overall significance of the archaeological record.  The results 

of surface surveys and test excavations are to be documented in the EIS’.  Refer to Section 2.4 for 

further details. 

The SEARs require an assessment of both cultural and archaeological Aboriginal heritage values, and 

the impacts on these values as well as relevant heritage management and mitigation strategies.  The 
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following sections describe the effect of not adequately addressing the SEARs—with reference to 

Aboriginal consultation, and the Aboriginal heritage values that may be impacted by the DSCP.   

Until the project SEARs are met Aboriginal heritage values connected to the DSCP area have not 

been presented to the DP&E, the OEH or the PAC.  As such, it is not possible to understand the 

impact, the consequences of the potential impacts and to develop appropriate Aboriginal heritage 

management strategies.   

2.2 Aboriginal Consultation  

For the current EIS, Aboriginal consultation has not adhered to relevant OEH Guidelines (DECCW, 

Aboriginal cultural heritage consultation requirements for proponents 2010. April 2010).  The Aboriginal 

consultation process for the 2015 DSCP EIS was continued from previous 2011 consultation.   

Given the length of time between the two EIS a new process of Aboriginal consultation registration 

(Stage 1) would have been expected.  For non-SSD projects, assessed under the National Parks and 

Wildlife Act 1974, the OEH would be unlikely to accept a consultation registration process which was 

four years old—the proponent would be required to recommence registration from Stage 1.   

Had Stage 1 of the consultation process been repeated, the NTS Corp would have identified the 

presence of the registered Aboriginal native title claimant— the Plains Clans of the Wonnarua People 

(PCWP).   

The EIS and AECOM 2015 have not identified the registered Native title claimant and have not 

consulted with them in respect to regional Aboriginal heritage values, or the impacts of the proposal on 

their culture and traditions, as identified in their Native Title application.   

To date, the Registered Native Title claimant (the PCWP) has not been identified, recognised or 

involved in the EIS consultation process.   

2.3 Aboriginal Heritage  

The project SEARs required an assessment prepared in line with ‘OEH Guide to investigating, 

assessing and reporting on Aboriginal cultural heritage in NSW (April 2011)’.  In summary the guideline 

document clearly articulates the need to assess social, aesthetic, historical and scientific Aboriginal 

significance (2011: Page 11).  The requirements for the assessment of ‘harm’ were to include both 

direct ‘harm’ and ‘indirect harm’: 

Direct harm may occur as the result of any activity which disturbs the ground including, but not limited to, site 

preparation activities, installation of services and infrastructure, roadworks, excavating detention ponds and other 

drainage or flood mitigation measures, and changes in water flows affecting the value of a cultural site. 

Indirect harm may affect sites or features located immediately beyond, or within, the area of the proposed activity. 

Examples of indirect impacts include, but are not limited to, increased impact on art in a shelter site from increased 

visitation, destruction from increased erosion and changes in access to wild food resources. 

A review of Aboriginal cultural heritage and directly connected with the DSCP area has identified a 

total of 27 separate, but connected, Aboriginal cultural values associated with the DSCP area.  

Succinctly, the area and surrounding landscape contains significant Aboriginal song lines, travelling 

routes, traditional resources, aesthetic values including extensive view corridors and associated 

(archaeological) places/sites connected to the long term use of the area by Aboriginal people.  GML 

understands that these Aboriginal heritage values are living and remain in use by Aboriginal people.   
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Mapping of these Aboriginal heritage values identifies that Aboriginal heritage is directly and indirectly 

associated with the DSCP area.  A large number of Aboriginal cultural heritage places and values exist 

in association with the project area.  Of these the project EIS identified nine, approximately one third of 

the total, and provided an impact assessment for only two of the known Aboriginal heritage values. 

Therefore, the project EIS has not identified the range or extent of known Aboriginal cultural heritage.  

The Aboriginal values have not been subject to a heritage values assessment, GIS mapping, 

assessment of harm or appropriate management and mitigation planning—as required by OEH 2011. 

Given this, should the project proceed, Aboriginal heritage will be both directly and indirectly harmed, 

without management or mitigation, as a consequence of an incomplete values assessment, detailing 

the range of Aboriginal scientific, social, historical and aesthetic values.   

2.4 Archaeology within the DSCP Area  

The project SEARs required an assessment prepared in line with ‘DECCW, Code of Practice for 

Archaeological Investigation of Aboriginal Objects in New South Wales (24 September 2010). 

A review of AECOM 2015 provides evidence for an adequate and a complying Aboriginal 

archaeological background review, surface archaeological survey, values and impact assessment to 

surface archaeology, and management detailing with surface based archaeology.  Only the surface 

based archaeological resource has been the subject of assessment and impact analysis.  No 

assessment of the nature and extent of Aboriginal archaeological subsurface deposits has been made, 

beyond the map of ‘archaeological sensitivity’ (AECOM 2015: Figure 10).   

DECCW (2010: Section 3.1) states:  

Archaeological test excavation will be necessary when (regardless of whether or not there are objects present on the 

ground surface) it can be demonstrated through Requirements 1, 2, 3, 4, and 5 that sub-surface Aboriginal objects with 

potential conservation value have a high probability of being present in an area, and the area cannot be substantially 

avoided by the proposed activity….  

Test excavations contribute to the understanding of site characteristics and local and regional prehistory and they can 

be used to inform conservation goals and harm mitigation measures for the proposed activity.  

Both the project’s SEARs and requirements under DECCW (2010: Section 3.1) required a program of 

archaeological test excavation to be undertaken so that the nature of subsurface archaeology within 

the DSCP area can be understood and assessed.  AECOM 2015: Figure 10 defines those areas 

wherein there is ‘a high probability of archaeology being present’ and ‘the area cannot be substantially 

avoided by the proposed activity’.  Such areas should have been subject to archaeological test 

excavation.   

Indeed, the EIS’s archaeological management requirements (AECOM 2015: Section 11.2.1) detail that 

archaeological test excavation is required to ‘establish the nature and extent of subsurface 

archaeological materials within each sample area’.  Therefore, in accordance with the project’s SEARs 

and requirements under DECCW 2010, the subsurface Aboriginal archaeological resource of the 

DSCP area has not been adequately identified and assessed by the EIS.  The actual impact on 

Aboriginal archaeological sites cannot be known or understood until test excavation is completed for all 

areas coloured orange, within the proposed activity area in AECOM 2015: Figure 10.  
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2.5 Cumulative Impacts to Aboriginal Heritage  

AECOM 2015: Section 10 provides an assessment of ESD and the cumulative impact to identified 

Aboriginal sites listed on the OEH’s AHIMS database for the surrounding region, defined as a 30km by 

30km study region.  AECOM 2015: O-92 states: 

…a total of 154 isolated finds and artefact scatters finds will be impacted by the Project.  On current evidence, these 

sites represent 5.9% of all known artefact scatters and isolated finds within the study region. 

AECOM 2015 does not include an analysis of impact or cumulative impact associated with any 

Aboriginal values other than stone artefacts.  There is no cumulative impact assessment on social, 

historical or aesthetic values as they relate to Aboriginal cultural heritage.   

It should also be noted that reliance on the OEH’s AHIMS database for provision of data is potentially 

not reflective of the true extent of Aboriginal values and sites, because AHIMS is unable to represent 

Aboriginal sites in any form other than point data.  Therefore an entire Aboriginal song line would be 

represented by a single point, rather than a polygon which covered a large area of Country.  As such, 

the cumulative impact on all regional Aboriginal heritage values has not been recognised or 

assessed—only on stone artefacts.   

An assessment of cumulative impacts on Aboriginal aesthetic and social values across this Country 

(which are not isolated locations, separated or distinct from other sites, but directly connected items, 

dependent on one another) would show how open cut mining has already removed significant portions 

of the Aboriginal traditions, Dreaming, initiation and creation stories in the area.   

The construction of bund walls, excavation of open pits, and prevention of access to land and 

traditional resources impacts cultural connections and the relationships between Aboriginal heritage 

items.  An archaeological mitigation strategy is not able to conserve the social, aesthetic and historical 

values because such Aboriginal cultural values cannot be recovered by rehabilitation or conserved 

through environmental offsets.  Aboriginal values associated with social, aesthetic and historical 

aspects should be recognised as unique and dependent on retention of existing landforms and 

vegetation communities.   

2.6 Conclusion 

It is concluded that with reference to the DSCP area, the anthropological, archaeological and other 

traditional evidence clearly demonstrate the local Aboriginal community has a long standing 

connection in terms of occupation and use of the land and that the region contains numerous places 

and values of cultural significance.   

The project’s EIA SEARs are yet to be achieved because:  

 there has been an absence of consultation with the Native Title claimants;  

 the Burra Charter process has not been followed, with an absence of assessment considering 

the cultural significance of the region, compatible land use, setting, social and aesthetic values; 

and  

 a program of archaeological test excavation is required and this has not been undertaken.  

It is concluded that the Aboriginal heritage assessment component of the EIA has not considered the 

impact of the DSCP on local or regional Aboriginal traditions or culture, heritage or connection to 
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Country.  The Aboriginal archaeological and cultural heritage assessment (AECOM 2015) has not 

considered the value of, or impacts to, 25 of the 27 cultural heritage aspects identified in the region.   

The key finding is that an accurate, comprehensive and adequate assessment of the local and regional 

Aboriginal heritage values and assessment of Aboriginal heritage impact to Aboriginal values has not 

been undertaken.  

In heritage conservation, it is accepted professional practice that investigations and amendment must 

be undertaken prior to decisions being made.  This practice ensures that there are no unintended 

impacts on significance cultural values.   Given that the Aboriginal heritage values have not been fully 

assessed as part of the EIA process, the potential impacts on the State, and potentially Nationally 

significant, Aboriginal cultural heritage within and in the vicinity of the DSCP cannot be determined at 

this time. 


