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Submission to the Independent Planning Commission 

We object to this project.  

Its impacts are unprecedented and far outweigh its economic benefits, the scale of which are under 

question.  

The problems raised by the Planning Assessment Commission review have not been alleviated by the 

revision of the mine plan or the further information provided by the proponent.  

The Commission found that the landscape of the Bylong Valley would be substantially and 

permanently altered by the mine, that “any approval of the project would represent a fundamental 

shift in the valley in favour of mining as opposed to agricultural or pastoral pursuits, and that the 

water security on which agricultural activities depend, may be jeopardised, particularly during 

extended dry periods.”  

The company has amended its mine plan to move the open cut pit to the boundary of Tarwyn Park, 

the jewel of the Bylong Valley, but it will still surround Tarwyn with pits and spoil piles and Tarwyn 

Park will host the mine’s borefield and will be subject to the worst of the alluvial water drawdown.  

The state heritage significance of Tarwyn Park is bound up with the availability of water and the 

ongoing process of natural sequence farming. It is also bound up in the broader Bylong scenic 

landscape, as the independent report prepared for the Heritage Council makes clear.  

The revised mine plan barely lessens the impact on the Bylong River through both drawdown and 

mine water requirements and it does not address the heritage impacts identified by the Hector 

Abrahams report.  

We ask the Commission to refuse consent to this project, but also make the following 

recommendations: 

 The Commission should seek a briefing from the Department of Industry - Water on its Regional 

Water Strategy for the Hunter and the water security analysis underpinning that strategy to 

inform its consideration of this project;  

 The Commission should seek a briefing on water usage in the Bylong River Water Source to 

contextualise the proponent and the Department’s claims about the impact of the proposed 

mine’s water use on the viability of the water source; 

 The Commission should obtain market analysis of the Sydney Basin North Coast groundwater 

source in the Fractured and Porous Rock Water Sharing Plan, since no evidence has been 

provided that water from this source will be able to be obtained by the proponent to meet its 

licencing obligations; 



 The Commission should seek clarification from the Heritage Council over its decision not to 

adopt the recommendations of the independent report prepared for it by Hector Abrahams 

Architects about the heritage significant of Tarwyn Park and the Bylong Scenic Landscape; 

 The Commission should consider the heritage impact assessment provided by Hector Abrahams 

and the very high impact it found would be inflicted on matters of state significance by this 

mine, which is not removed by the mine plan proposed by the Department of Planning; 

 The Commission should obtain independent advice assessing this project against the principles 

of ecologically sustainable development, since the Department of Planning has failed to provide 

such information in either of its Assessment Reports. 

 The Commission should obtain an independent assessment of the impact of the project on 

Aboriginal cultural heritage since the additional assessment requested by the Commission 

review was not undertaken. 

 If the Commission grants consent, it should remove all instances in the proposed consent that 

give the Planning Secretary the power to vary and modify timeframes and milestones in the 

consent, as detailed below.  

 

The Department’s Assessment Reports and conditions  

We are disappointed with the Department of Planning’s Preliminary and Final Assessment Reports 

and find bias and inaccuracies in both documents.  

The Department has not presented an impartial evaluation of the consequences of this mine, but 

has instead foregrounded its benefits and downplayed its impacts.  

The Assessment reports are selective in presenting information about groundwater drawdown and 

impacts of the mine on the Bylong River water source. For example, the Department points out 

matters where the minimal impact thresholds of the Aquifer Interference Policy are met, but not 

matters where those thresholds are exceeded. It is more crucial that the Commission know which 

minimum impact criteria are exceeded because this changes the Commission’s consideration of the 

project. The Aquifer Interference Policy states that “Where the predicted impacts are greater than 

the Level 1 minimal impact considerations by more than the accuracy of an otherwise robust model, 

then the assessment will involve additional studies to fully assess these predicted impacts.” If this 

assessment shows that the predicted impacts “prevent the long-term viability of the relevant water-

dependent asset, as defined in Table 1,” then the Policy seems such impacts unacceptable.  

Water-dependent assets include any water supply work, including the bores on Tarwyn Park and 

other properties owned by KEPCO. The large landholding of the proponent is used to cloak the 

mine’s profound impacts, which are generally expressed in terms of impacts on property’s not 

owned by KEPCO. For example, the Department states that, “it is exceptionally unlikely that 

drawdown impacts exceeding the 2m minimal impact drawdown target of the Aquifer Interference 

Policy (AIP) would occur at any privately owned properties” and “the 2m drawdown is confined to 

land owned by KEPCO.” The AIP minimal impact threshold of 2m drawdown in productive alluvial 

groundwater is measured at “any water supply work” irrespective of who owns the property. There 

is no justification for limiting the evaluation of the mine’s impact in this way and in fact this 

approach misleads the Commission in its consideration of the mine’s impact against NSW policy. 

Impacts on other landholders may have additional economic or social consequences, but the 

profound water losses that will be experienced on properties owned by KEPCO warrant candid 



consideration, particularly when you consider that Tarwyn Park is one of those properties and is 

likely to experience the most profound hydrological change.  

This is especially important in this context when considering the impact of the mine in Tarwyn Park, 

since that property is expected to experience the worst of the drawn down, in excess of 10 metres. 

In the terms of the AIP, the Commission should consider unacceptable the impact of draw down that 

prevents the long-term viability of the water supply works at Tarwyn Park.  

We would draw the Commission’s attention to 26 instances in the proposed conditions of consent 

that give the Planning Secretary the power to change or ignore important timeframes, restrictions 

and stipulations: 

 Schedule 2, Condition 15, requiring the proponent to implement its VPA with Council  

 Schedule 3, Condition 3, preventing the underground mine coming within 150 metres of 

Cliffs C5 and 24312 

 Schedule 4 Condition 5, requiring the Noise Management Plan to be prepared and finalised 

prior to development commencing 

 Schedule 4 Condition 8, restricting blasting to between 9am and 5pm Monday to Saturday 

 Schedule 4 Condition 9, restricting the mine to 2 blasts a day  

 Schedule 4 Condition 14, requiring the Blast Management Plan to be prepared and finalised 

prior to any development occurring  

 Schedule 4, condition 17, allowing the proponent to exclude bushfires, prescribed burning, 

dust storms and fire incidents from calculations of annual air quality, but also giving the 

Secretary the power to expand this exemption to “any other activity”  

 Schedule 4, Condition 20, requiring the Air Quality Management Plan to be prepared and 

finalised prior to development occurring  

 Schedule 4 Condition 22, requiring meteorological monitoring to be conducted in 

accordance with the Industrial Noise Policy  

 Schedule 4 Condition 24, requiring the proponent to demonstrate it has adequate water 

access licence to account for the maximum predicted volume of water to be used by mining 

operations prior to the commencement of those operations  

 Schedule 4 Condition 28, requiring the Water Management Plan to be prepared and finalised 

prior to development occurring  

 Schedule 4 Condition 33, requiring suitable arrangements for long term security for offset 

areas to be put in place within 2 years of the commencement of development  

 Schedule 4 Condition 34, requiring within two years the validation through additional survey 

work of the number of ecosystem and species credits in Offset Area 5 

 Schedule 4 Condition 35, giving a timeframe for the retirement of credits from Offset Area 5  

 Schedule 4 Condition 36, requiring the biodiversity management plan to be prepared prior 

to any development being carried out  

 Schedule 4, Condition 38, giving a timeframe for the lodging on a conservation bond to 

ensure Offset Area 5 is managed as promised  

 Schedule 4, Condition 42 requiring the Aboriginal Heritage Management Plan to be prepared 

and finalised prior to development occurring  

 Schedule 4, Condition 44 requiring the Historic Heritage MP to be prepared and finalised 

prior to development  

 Schedule 4, Condition 48, preventing the proponent from commencing construction until 

Wollar Road is sealed along its entire length 



 Schedule 4, Condition 49, laying out a timeframe for other important road and safety 

upgrades  

 Schedule 4, Condition 53, requiring the Traffic Management Plan to be prepared and 

finalised prior to any development  

 Schedule 4, Condition 56 requiring the Dark Sky Lighting Management Strategy to be 

prepared and finalised prior to any development  

 Schedule 4, Condition 64, requiring the rehabilitation management plan to be prepared and 

finalised prior to any development  

 Schedule 4, Condition 68, requiring the Social impact management plan to be prepared and 

finalised prior to development  

 Schedule 6 condition 5, providing a three month time frame for review of strategies plans 

and programs after certain changes, reviews and modifications 

 Appendix 5 condition 5, specifying that monitoring is to be carried out in accordance with 

the relevant requirements for reviewing performance in the NSW INP   

 

Water  

The impact of this project on water resources will be profound and unacceptable under NSW policy. 

Concerns expressed internally in the Department of Industry – Water that the alluvial aquifer of the 

Bylong River Water Source will not be able to withstand the volume of water that will be withdrawn 

for this coal mine have not been repudiated since. Rather, they have been dressed in milder 

language.  

Documents released under GIPA law in May this year reveal early internal analysis by the 

Department of Industry – Water that this mine would significantly increase salinity of the Bylong 

alluvial aquifer and that it would cause the Bylong River to “dry up” and “cease flowing.” But these 

warnings were not transmitted in this form in the advice the Department prepared and provided to 

the Department of Planning. These documents revealed that, “The main risk to the environment is 

that the alluvial aquifer if potentially able to be significantly or entirely dewatered as a result of 

mining and by pumping from the proposed mine borefield for water supply. Inherent in this risk is 

also that the Bylong River and other local creeks in the vicinity of the mine will also cease to flow as 

a result of mining” (Document 30). They also noted an 11% increase in salinity in the alluvial aquifer 

was expected 100 years post mining. The chain of documents produced for a mine assessment like 

this makes it very difficult to be confident problems like this that are identified early on are followed 

through and dealt with. In response to the above, and requests by Lock the Gate for an explanation, 

consultants for KEPCO modelled the impact of the mine on Bylong River baseflow, but the results of 

this are only presented in terms of properties not owned by the mining company. This means the 

impact on Tarwyn Park, which KEPCO owns, has not been provided.  

The Commission’s review found it “difficult to accept the applicant’s and the Department’s 

assertions that there is a low probability of dry periods over the life of the mine, which would lead to 

impacts that only need to be identified and managed post approval.” The alteration of the mine plan 

and information provided since the review has not removed this problem.  

DOI water’s last advice to the Commission stated that, “Given that losses in base flow due to alluvial 

aquifer depressurisation cannot be switched off during low flow events, the impact of the reduced 

base flow during these low flows will need to be monitored and assessed.” It is important to 

highlight the different ways that irrigation and mining use water. The take of water for irrigation, 



and the proponent’s borefield can be stopped in response to dry conditions, but the passive flow of 

water into open cut pits and underground workings cannot be turned off once it has begun. This is 

one reason why we believe it is crucial for the proponent to obtain its water access licences prior to 

the mine commencing. But is also means that the inflow of water into the underground workings will 

not be able to be responsive to the cease to pump rule that is due to be introduced in the Bylong 

River Water Source next year. Nor will passive mine inflows be subject to temporary water 

restriction orders under section 324 of the Water Management Act 2000. We have been informed 

by the Department of Industry that this is the case – regulatory actions to protect critical human 

need or critical environmental need cannot be applied to passive mine take such as the inflow to 

underground workings in this mine. This limitation needs to be part of the Commission’s 

consideration. In the words of the Commission review, this is not solely a commercial risk for the 

proponent.  

The mine will reduce baseflow in the Bylong River by 994ML a year. In dry years, this is a substantial 

loss. The proponent’s modelling uses the Millennium Drought to measure the risk of water shortages 

and food security. But the Millennium drought is not the drought of record for the Hunter region. 

The drought of record is the 1940’s drought. We are aware that the Department of Industry Water 

has done extensive work analysing water security in the Hunter catchment and the economic risks of 

water scarcity using historic data, including modelling how current water entitlements in the 

conditions experienced in the 1940s drought. This work has not yet been publicly released and we 

urge the Commission to seek a briefing from the Department of Industry – Water about its findings 

for the Goulburn River catchment and the implications of that work for this project. 

DOI Water’s last advice on the project, Appendix D1, indicates that the agency is satisfied that the 

maximum predicted loss of base flow in the Bylong River Water Source has been appropriately 

accounted for an can be licenced through existing entitlements. That advice deals with the statutory 

requirement to hold a water access licence to account for water take, but it does not address the 

availability of water. The Bylong River Water Source is highly constrained and over-allocated with a 

licenced entitlement nearly three times the estimated annual rainfall recharge. Government water 

planners have estimated that annual rainfall recharge of the alluvial aquifer is 2,580 ML/year1. 

KEPCO owns shares to take 3,045ML a year, and estimates that it will use 1,835ML a year. No 

information has been provided by the proponent or the DOI Water about the pattern of water usage 

in the Bylong River Water Source, whether water users have been using their full entitlement. If 

usage has been lower than the entitlement, but will substantially increase as a result of the mine, 

exceeding recharge, what will be the consequence? We urge the Commission to seek a briefing from 

DOI Water and water users in the Bylong River Water Source about the pattern of usage in the valley 

to provide context for the substantial change in water consumption that would occur as a result of 

this mine.  

We also ask the Commission to seek further advice about the availability of shares in the Sydney 

Basin – North Coast Groundwater Source under the North Coast Fractured and Porous Rock 

Groundwater Sources Water Sharing Plan 2016. Before the embargo was imposed stopping the new 

issue of licences under this source while the water sharing plan was development, KEPCO submitted 

an application for 2,093 units under the Water Act. If the Commission grants consent to this mine 

and DOI Water approves KEPCO’s Water Act application, KEPCO will still need to obtain an additional 

1,596 shares in this water source to account for its take. The Department of Planning expresses 

confidence that KEPCO will be able to obtain these entitlements and claims there is “sufficient 

                                                           
1 Office of Water, August 2009. Bylong River Water Source Report Card. 



depth” in the market to accommodate this new take of water. There is no evidence supplied to 

support this claim. We have discussed this matter with the Department of Industry Water and 

believe that some inquiry is needed into this claim. There is are a considerable number of water 

users with entitlements in this water source, most of whom are mining companies. While it is likely 

there are entitlements in excess of the mining industry’s demand in this water source, anecdotal 

evidence indicates the title holders are reluctant to sell their licences. No analysis has been provided 

to the Commission about the trading statistics in this water source since the water sharing plan 

came into effect in 2016, but our review of the water register shows there have been no trades in 

licence and only one share trade in that time, for just 40ML. The volume of entitlement KEPCO needs 

to obtain if its Water Act application is granted is equivalent to 1.8% of the total water requirement 

of the source (combining basic landholder rights and licences).  

We note that the Department of Planning has proposed as a condition of consent that KEPCO must 

“demonstrate that it has adequate water access licences to account for the maximum predicted 

volume of water to be used by the development for those mining operations (and any existing 

mining areas)” prior to the development of mining operations. However, this condition, like many 

others, must only be complied with “unless otherwise agreed by the Planning Secretary.” This gives 

the Planning Secretary too wide a discretionary power to vary conditions of consent imposed by the 

IPC as the consent authority, with no accountability or transparency.  

We note that the revised water balance for the mine provided in Table 4.1 of Appendix H of 

Appendix C (“Updated Surface Water and Flooding Impact Assessment”), the proponent anticipates 

partly meeting the water demands of the mine by using an average of between 363 and 881ML 

water a year captured as run-off on the mine site. KEPCO has calculated its harvestable right as 

266ML a year, so the difference needs to be included in the accounting against KEPCO’s Bylong River 

Water Source water access licences. We note that KEPCO argues that the dirty water dams on the 

site are excluded works under Schedule 1 clause 3 of the Water Management Regulation 2011 (now 

2018).  

As Lock the Gate has made clear to the Natural Resources Access Regulator, which is investigating 

this issue, the exemption cited is a not an exemption to section 60I of the Water Management Act 

2000. Section 60I of the Water Management Act 2000 is very clear that water taken in the course of 

mining requires a licence. We don’t dispute that it is preferable that the mine should use mine-

affected run-off to meet its water demand as a first option, rather than pumping fresh water from 

the alluvial aquifer. We do, however, contend that the Water Management Act 2000 and the 2018 

regulation clearly require that water access licences be held to account for the take of this water.  

 

The excluded works in Schedule 1 of the Water Management Regulation 2018 cited by the 

proponent make it clear that the purpose of the work must be solely the prevention of soil erosion 

(section 1 Schedule 1), or “solely for the capture, containment and recirculation of drainage and/or 

effluent, consistent with best management practice or required by a public authority (other than 

Landcom or the Superannuation Administration Corporation or any of their subsidiaries) to prevent 

the contamination of a water source, that are located on a minor stream” (Section 3 Schedule 1, our 

emphasis). These provisions do not constitute a broad exemption for a mine to capture all run-off on 

its landholding and use that water for the purposes of mining.  

 

Heritage  



The NSW Heritage Council commissioned an independent assessment of the heritage significance of 

Tarwyn Park and the Bylong scenic landscape and impact assessment of the mine on the heritage 

values of those areas. That report found that Tarwyn Park itself and the Bylong scenic landscape 

more broadly are of state heritage significance and that the mine will radically change the valley and 

negatively affect its heritage value. We note that the Commonwealth Minister for the Environment 

is reconsidering the decision in 2014 to not include World Heritage among the controlling provisions 

for this project. As the Hector Abrahams report found, “the Bylong Valley is one of the many valleys 

of different sizes but consistent geology that together form the western side of the World Heritage-

listed Blue Mountains, and contribute to its scenic values.” It found that the impact of the mine on 

these values would be serious.  

Heritage Council followed Hector Abrahams in its recommendations about the features of the 

Bylong Valley that are of local significance, but not those that were deemed by HAA to harbour state 

significance. This is curious. The Heritage Council makes a point in its letter of asserting that the HAA 

impact assessment “has not made a finding on the acceptability or otherwise of these impacts.” So 

the Commission should not interpret the Heritage Council’s letter as an indication that it is satisfied 

the impacts of this project on heritage are acceptable. The Hector Abrahams report found that “The 

construction and operation of a coal mine in all its components will have a very high negative impact 

on the heritage significance of the Bylong scenic landscape” And yet, the Department of Planning, 

which considered the original mine plan acceptable, is also promoting he acceptability of the 

amended mine plan.  

The project borefield is on Tarwyn Park and that property is expected to experience the worst of the 

ten metres or higher draw down of the productive alluvium. The impact of this drawdown on the 

heritage values of Tarwyn Park has not been considered by the Department of Planning.   

Regarding Natural Sequence Farming as expressed at Tarwyn Park, in its letter to the Department of 

Planning, the Heritage Council says “Because the concept of NSF was applied to the entirety of the 

property and its landforms as a method of retention of ground water reserves (a holistic view of 

water, air, soil, plant and animal interactions in the landscape), the Council considers that the 

Project could potentially impact the ability to understand the technology, the theory and its 

application at this site.” Hector Abrahams found that “In view of the State level of significance of the 

technology, and in accordance with the precautionary principle of conservation, the negative impact 

of loss of this research potential is very high.” 

The Department of Planning has narrowly engaged only with the property boundary and view from 

Tarwyn Park. It has not engaged with or included in its Assessment Report the other findings of the 

heritage impact assessment, which considers the impact of the mine on the Bylong scenic landscape 

and identified the following impacts:  

 Introduction of a major non-pastoral use would affect the existing character of the Bylong 

Scenic Landscape. 

 Visual intrusion into the landscape of a large foreign element, an operating open cut coal 

mine, all operations being visible in the Bylong Valley, for a period of ten years and some 

being visible from the Bylong Valley Way and Wollar Road for a period of about four years. 

 Aural intrusion into the landscape of blast noise to the level of 354dB on the Bylong Valley 

way and higher in Bylong Valley for a period of ten years. 

 Visual intrusion into and change of character of the existing landscape by the construction of 

two permanent new artificial formations to store overburden of mining operations. 



 Visual intrusion into and change of character of the existing landscape by the predicted fall 

of rock from high stone escarpments. 

 Removal of a public road which connects the Lee Valley to the Bylong Valley reduces the 

scenic value of the landscape. 

Of these impacts, Hector Abrahams concludes “As the existing character is uniform, the change is 

radical, and accordingly the negative impact on significance is very high.” 

We note that the mitigation proposal considered by HAA was not to remove open cuts from Tarwyn 

Park, but to delete the open cut portion of the mine altogether. HAA noted that this change “would 

almost entirely ameliorate the visual impact on the Bylong scenic landscape, and the loss of 

technological significance of the Tarwyn Park and its setting.” But HAA also found that this change 

“would not ameliorate the impact on the character of the Bylong landscape scenic landscape area as 

the mine would still be audible, rockfall and mine traffic visible, the mine operations on the surface 

and the workforce accommodation facility visible. It would not ameliorate the loss of association 

with the history development of Natural Sequence Farming.”  

We note that unlike the Department of Planning, the Heritage Council still believes that “the mine 

proposal per se is still a significant impact to this unique landscape, and that the PAC will determine 

the proposal on a range of matters, including heritage and visual intrusion, when it makes its final 

assessment of the overall benefits and impacts from the mine.” (Appendix D7 “Heritage Council 

Advice on Revised Mine Plan”)  

The effect of ten metres or more groundwater drawdown at Tarwyn Park on the transmission to 

future generations of the longest established example of the Natural Sequence Farming method as a 

result of the mine has also not been considered. Nor has the propagation of groundwater drawdown 

into the adjacent World Heritage Area. For the Hunter sub-region, the Bioregional Assessment found 

that, “There are 137 km2 of the Greater Blue Mountains Area World Heritage Area within the zone of 

potential hydrological change in the Hunter subregion” and the maps provided show that the vast 

majority of this is in Wollemi National Park and is likely to occur as a result of the proposed Bylong 

coal mine. To date this impact has not been considered at all in this process, nor has the visual 

intrusion of this mine on the aesthetic values of the World Heritage Area. We note that the 

Commonwealth Minister for the Environment has asked for public comment on a reconsideration of 

the 2014 EPBC listing decision for this project, and the potential inclusion of World Heritage as a 

controlling provision under that Act. Under the terms of the bilateral assessment agreement 

between NSW and the Commonwealth the Department of Planning’s Assessment Report will be 

relied upon by the Commonwealth in making its EPBC decision, so this is a substantial gap.   

With regards to the likelihood and significance of the predicted impact, the Bioregional Assessment 

identified that Wollemi National Park is an asset that is “more at risk of hydrological changes” 

(Impact and Risk Analysis page 186) which is defined as “those assets associated with higher 

probabilities of larger hydrological changes”. This includes areas of forested wetland in Wollemi 

National Park that are identified as groundwater dependent ecosystems.  

We are very concerned and disappointed at the scant attention that has been paid to the impacts of 

this mine on Aboriginal cultural heritage. The Commission review last year said “further investigation 

remains to be completed to properly assess the expected impacts to Aboriginal cultural heritage,” 

but no one has done this work. Instead, OEH and the proponent have negotiated a framework to 

conduct this analysis after consent is granted. In the terms of the Commission’s review, this means 

that the impact of this project cannot be properly assessed. We would draw the Commission’s 



attention to OEH’s early submission on this mine which made the observation that  

“Notwithstanding the mitigation actions of previous mine projects and those of the proposed Bylong 

Coal project, OEH is concerned that harm to [Aboriginal cultural heritage] is approaching 

unacceptable thresholds for the region unless adequately balanced with a measured conservation 

gain. An imbalance of this scale may have permanent intergenerational consequences.”2 

It is unacceptable that impacts of this severity and magnitude are left for assessment after consent is 

granted.  

Agriculture 

The Department’s Final assessment report claims that the impact of this project on agriculture is 

“mainly limited to the 7 year open cut mining stage.” This statement betrays either a fundamental 

misunderstanding of the nature of agricultural production, or a deliberate obfuscation by the 

Department. Agriculture depends on continual management. It cannot simply be restarted after 

seven years. And of course, seven years is only the period of open-cut mining. Diversion of water 

from agriculture to mining throughout the life of the mine will clearly impede agricultural 

production, as will the years of rehabilitation.   

The Department also claims “there would be no significant impact on water resources used for 

agricultural production” which is also untrue. The proponent and the Department of Industry have 

both agreed that “the potential to reduce the availability of groundwater to agriculture during dry 

years is likely” (Appendix D to the Preliminary Assessment Report, DPI Water “Further Advice on 

Response to Submissions”). DPI Water’s advice on the proponent’s response to submissions asserted 

that “the model cannot be relied upon to make satisfactory predictions about reliability of supply to 

other water users” and that this was why that department insisted that the proponent commit to 

“make good measures.” In its “Further Advice on Response to Submissions” (Appendix D to the 

Preliminary Assessment Report) “During the dry season, it is likely that many of the irrigation wells 

are unable to sustain high abstraction volumes, and the groundwater modelling confirms this.” 

The proposal will directly open cut 400.4 hectares of biophysical strategic agricultural land and 587.2 

hectares of strategic land for the equine critical industry cluster. We submit that this impact is 

unacceptable under NSW policy. These lands were mapped in 2012 as part of the Strategic Regional 

Land Use Plan for the Hunter. Though there is no explicit prohibition on grating a mining consent to 

cut open such lands, clearly the mapping process in the SRLUP was intended to demarcate them in 

some way to be treated differently from other agricultural lands. We note the Government’s recent 

decision to excise high quality agricultural soils from the Exploration licence 7223 on the Liverpool 

Plains as an indication that protecting agricultural lands from direct impact by mining is consistent 

with NSW policy. There is no statutory mechanism to prevent the issue of another exploration 

licence and eventual mining on those soils in the future, but there is a clearly expressed policy 

intention that this not occur. The rarity value of BSAL and CIC lands puts them in a similar category. 

The Commission review last year was highly sceptical of the proponent’s promises to rehabilitate 
BSAL remarking that: “no mines in NSW have, to date, returned agricultural land or soil profiles to 
equivalence” with biophysical strategic agricultural land. KEPCO’s promises to rehabilitate 
productive agricultural land are six times larger than the limited trial of such rehabilitation so far 
attempted in the Hunter Valley. The HVO Alluvial Lands Reinstatement Project, took ten years to 

                                                           
2 Preliminary Assessment Report Appendix D: OEH comments on response to submissions, 3 May 2016.  
https://majorprojects.accelo.com/public/af8d6bf2f5718d45541f0e932f702545/02.%20Bylong%20Coal%20Proj
ect%20-%20Preliminary%20Assessment%20Report%20-%20Appendix%20D.pdf  

https://majorprojects.accelo.com/public/af8d6bf2f5718d45541f0e932f702545/02.%20Bylong%20Coal%20Project%20-%20Preliminary%20Assessment%20Report%20-%20Appendix%20D.pdf
https://majorprojects.accelo.com/public/af8d6bf2f5718d45541f0e932f702545/02.%20Bylong%20Coal%20Project%20-%20Preliminary%20Assessment%20Report%20-%20Appendix%20D.pdf


rehabilitate just 63 hectares of productive alluvial farmland and has not been repeated. KEPCO is 
promising to do the same with 400 hectares, a scale of rehabilitation for which there is no 
precedent, and about which there can be no certainty. Little evaluation of the HVO Alluvial Lands 
project is provided by the proponent, which is surprising, since it is the only attempt that has been 
made to rehabilitate land to the standard KEPCO is proposing. The results of the HVO Alluvial Lands 
experiment have not been published in a peer-reviewed journal, so have not been independently 
verified. 
 
We note that the Department of Industry – Agriculture advised the proponent that there was a 10% 
volume loss in soil handling that would need to be accounted for in its calculations for rehabilitation 
but this does not appear to have been taken into consideration. The Draft Rehabilitation 
Management Plan that was provided as part of the response to the Commission Review estimates 
that 5.92 million cubic metres of soil will be required to meet the rehabilitation. The total volume of 
soil calculated to be stripped is 6.5 million cubic metres, so it 10% of that volume is lost in handling, 
there will only be 5.85 million cubic metres available to use.  
 

Greenhouse and climate 

The project will be responsible for roughly 7.8 million tonnes of greenhouse gas emissions annually, 

mostly Scope 3 emissions, which come from the downstream burning of the coal to be mined there.  

In 2015, the nations of the world, including Australia, agreed to act together to prevent warming 

above 2°C, but went further, committing to look at taking stronger action that might limit warming 

to 1.5°C. On the same day that the final Assessment Report for this project was released, the IPCC 

released its special report summarising scientific consensus about the damage that 1.5 degrees of 

global warming is likely to do, including increased heat and reduced rainfall in Australia, widespread 

loss of coral reefs and increased extreme weather. Nevertheless, such impacts would be 

substantially less than we would experience if warming reached 2 degrees.   

There is clear analysis available showing that a trajectory to prevent this level of warming would see 

coal burning phased out by 2050 world-wide, and phased out in OECD countries like Australia and 

South Korea by 2030, just eleven years from now and less than half way through the proposed life of 

this coal mine.3 This analysis has not been made available to the Commission by the Department of 

Planning. 

This is crucial information for the Commission. Whatever KEPCO’s claims about the likelihood that 

there will be demand for coal from this mine, NSW Government policy states that, “The NSW 

Government endorses the Paris Agreement and will take action that is consistent with the level of 

effort to achieve Australia’s commitments to the Paris Agreement.” 

The Commission’s role here is not to decide the likelihood of competing claims about future coal 

demand coming to pass, but to assess this project against NSW Government law and policy. To act 

consistently with NSW policy that endorses the Paris Agreement means accepting analysis that 

meeting the Paris Agreement targets means dramatic reduction in coal use in Australia’s key 

customer countries, notably Korea and Japan. Section 14 (2) of the State Environmental Planning 

Policy (Mining, Petroleum Production and Extractive Industries) 2007 gives clear guidance to the 

Commission of this subject: 

                                                           
3 Climate Analytics Implications of the Paris Agreement for Coal Use in the Power Sector. November 2016 
https://climateanalytics.org/media/climateanalytics-coalreport_nov2016_1.pdf  
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“in determining a development application for development for the purposes of mining, 

petroleum production or extractive industry, the consent authority must consider an 

assessment of the greenhouse gas emissions (including downstream emissions) of the 

development, and must do so having regard to any applicable State or national policies, 

programs or guidelines concerning greenhouse gas emissions.” 

In its World Energy Outlook 2017, the International Energy Agency modelled global coal demand out 

to 2040 consistent with meeting the Paris commitments and the meeting sustainable development 

goals of energy access for all and improved air quality. That scenario sees global thermal coal trade 

volumes dropping 28% by 2025 and 59% by 2040. The drop in trade volumes from 756Mt in 2016 to 

309Mt by 2040 represents a compound annual growth rate of -3.7%.4 

In justifying this mine project the proponent cites the IEA’s “New Policies Scenario” which would 

drive global warming of 2.7 degrees, well above the Paris commitment and likely to cause out of 

control climate disruption.5 The draft conditions of approval for Bylong Mine allow for mining to 

continue until 2044. 

We need the Commission to consider these competing claims and in deciding this application have 

regard to applicable State and national policies, programs and guidelines. The coal demand scenarios 

relied upon by the proponent and the Department of Planning are not consistent with NSW policy 

because they are not consistent with the Paris climate agreement.  

Around the world there are decision-makers who think that it is not within their remit to change the 

way they make decisions to adjust and change our trajectory towards catastrophic climate change. 

Perhaps the Commissioners that will determine this mine proposal think that NSW does not have the 

regulations necessary to refuse a coal mine on the grounds that it will contribute to the 

immeasurable impact of climate change. We think that it does as we have indicated.  

Principles of Ecologically Sustainable Development  

The Commission is obliged to consider the principles of ecologically sustainable development under 

section 79C of the Environmental Planning and Assessment Act but the Department of Planning has 

not provided it with an assessment of this project against those principle, one of which is inter-

generational equity. Inter-generational equity is not mentioned in either of the Department’s two 

assessment reports. In the final Assessment Report, the principles of ESD are not considered at all 

and in In the Preliminary Assessment report, they are mentioned only cursorily, in an appendix 

(Appendix J). None of the principles are specifically named or addressed in that Appendix wherein 

the Department merely states that, “The Department has considered the principles of ecologically 

sustainable development (ESD) (Object 5(a)(vii)) in its assessment of the project. It has also 

considered KEPCO’s consideration of these principles (see Section 9.5 of the EIS). Following its 

consideration, the Department considers that the project is able to be carried out in a manner that is 

consistent with the principles of ESD.”     

This is not “consideration” as most people would understand it.  

                                                           
4 International Energy Agency World Energy Outlook 2017.  
5 Climate Institute “Why International Energy Agency scenarios should not be misinterpreted as forecasts” 
February 2017 http://www.climateinstitute.org.au/verve/_resources/TCI_IEAScenarios_230217.pdf  
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