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Dear Commissioners 
 
SUBMISSION TO THE PLANNING AND ASSESSMENT COMMISSION REGARDING THE - 
BYLONG COAL PROJECT - OBJECTION 
  
I am a member of the public and a solicitor. I frequently visit the Mudgee region with its                  
stunning landscapes and nature to find peace and re-creation. 
  
I have not made any donations to any political parties. 
  
I strongly believe in the importance of Regenerative Agriculture. Climate Change can be             
reversed - if all land managers become land custodians, embracing regenerative land            
management practices (such as Holistic Management, Natural Sequence Farming,         
Agroecology, Biodynamics and small scale Permaculture). However, it is essential that we            1

stop cutting down forests and grasslands as much as possible. I feel sad at the thought of a                  
Greenfields mine in Bylong Valley, one of the most stunning landscapes I have seen in this                
world. I feel blessed living in Australia that still has healthy ecosystems, with beautiful fertile               
land and clean water. If dealt with respectfully, our land will provide for us for thousands of                 
years to come. However, we need to learn to live with nature, including the many colourful                
and friendly birds, insects and frogs, rather than against it. 
  
I have previously made a written submission to PAC (mid November 2015, submission             
131150) objecting to the Bylong Coal Project (highly fertile land, historical significance to             
Aboriginal and European peoples, agricultural and historical significance of Tarwyn Park           
natural sequence farming site - impossible to rehabilitate after mining, 400 ha of BSAL and               
700 ha of Critical Equine Industry Cluster land would be destroyed, water supply, prime              
agricultural lands, water systems and the habitat of already threatened birds and plants would              
be lost). 

1 See more detailed information at www.regenerationinternational.org 

 



  
Meanwhile, I have had the chance to read most of the material published on the PAC and the                  
Major Projects Department of Planning (“the Department”) websites. I also attended, and            
briefly spoke, at the PAC “public hearing” in Mudgee on 11 May 2017. 
  
My submission is in two parts: 

● Merits 
● Process 

  
1. MERITS 

 
1.1. Elephant in the Room - Enormous Costs of Climate Change and Mine            

Rehabilitation 
 
The elephant in the room is Climate Change and its hugely detrimental            
economic effect on the economies of Australia and New South Wales in the             
future. It appears that this has not been taken into account in any of the               
economic calculations the Preliminary Assessment Report is based on. Nor has           
the real cost of mine rehabilitation been properly taken into account - in the              
context of a very bad track-record of mining companies: almost all abandoned            
mines in Australia have been left un-rehabilitated. The approximately $10          
million per annum in promised royalties for NSW together with 665 promised            
jobs seem like a pittance in this context. 
 

1.2. The Sunk Cost Fallacy 
 

I also understand that NSW has already expended a lot of time and energy on               
assessing this Project and has committed to spending approximately $14          
million on road improvements for the purpose of the Project.  

 
Just because NSW (or even Kepco) has already invested large amounts of            
time and money into the Project does not mean NSW should invest more time              
and money. I urge NSW not to fall foul of the Sunk Cost Fallacy and say “We                 
have already invested so much in it, we can't just walk away.” 

 
1.3. Impact on the Agricultural Resources and Water in the Bylong Valley and            

Surrounds - plus Health Impacts and Cost to the Economy 
 
Australia is a dry continent. It has frequent droughts. Over the last 200 years,              
groundwater levels have decreased, topsoil has been depleted, compacted and          
washed away - due to farming practices that were not suitable to the Australian              
landscape in the long run. To understand what a mine does to groundwater             
levels, multiply by thousands what a farmer with poor land management skills            
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does to it. Civilisations have literally disappeared off the face of the Earth, again              
and again, due to groundwater levels decreasing and access to water           
becoming impossible. Groundwater needs to be regularly re-charged. Natural         
Sequence Farming does that. If the Earth is barren, no dew can form, no rain               
will fall. The topsoil washes away, until nothing is left but desert. Of course,              
even a desert can be greened with the right methods , however, the cost is              2

prohibitive. The same applies to abandoned mines, which are nothing but           
deserts in pits. It can be done, but it requires political will and a lot of public                 
money. Until mining companies are forced to pay proper rehabilitation bonds to            
NSW, the assertion of rehabilitation is a mere pie in the sky. 
 
Peter Andrews has observed the Australia’s landscapes for all his life. For forty             3

years of his life, he turned a barren property (Tarwyn Park) into a property that               
has become not only drought-proof but also provides shelter for valuable           
wildlife in its rainforest pockets along the creek. Rainforest near Mudgee! Peter            
Andrews understands Australia’s landscape like no other. His methods (Natural          
Sequence Farming) have been embraced by The Mulloon Institute in          
Bungendore which was selected by the United Nations as one of 2ve model             
case study projects globally to develop guidelines for sustainable but pro2table           
and productive farming. 
 
Tarwyn Park is not only of agricultural historical signi2cance but also a model             
farm where Peter Andrews’ work could be closely studied - until recently.            
Tarwyn Park Training courses were run at Tarwyn Park where anyone interested            
in drought-proo2ng their property was able to learn. This is not something that             
can be learnt in text books. Peter Andrews has managed to recreate wetlands.             
His land is charged with water, groundwater levels have increased. Springs           
come up where none existed. From what I have seen in my recent visit to               
Bylong, the new land manager who is employed by Kepco has not embraced             
the most basic principles of Holistic Management, which will leave the land            
over-grazed and compacted. Not that it matters to the mine, as their intention is              
to destroy Bylong Valley, kill the soil, the worms and the wildlife and sell the               
coal cheaply into South Korea, a country in which people are literally already             
choking and dying from the air pollution. But as some think, we have a ‘moral’               
obligation to provide cheap coal to other countries. 
 
This leads me to another white elephant: the health of mine workers. Nearby             
residents will be affected, too. Asthma and black lung are only two chronic             

2 See Geoff Lawton, Permaculturist. 
3 Peter Andrews is a recipient of an Order of Australia for his passion for the land and his work. He is widely 
known from ABC’s Australia Story, see http://www.abc.net.au/austory/content/2005/s1383562.htm and 
http://www.abc.net.au/austory/content/2015/s4226139.htm 
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diseases that come to mind. This will be another huge cost to the Australian              
economy that has not been factored in. 

 
1.4. Social Impacts on the Bylong Valley and Surrounds 
 

Kepco has already undermined, and destroyed, the Bylong Community before          
it has even received an approval. I have met with some of the residents. I felt                
heart-broken, hearing their stories about how they used to have a community            
where the members trusted each other. The methods employed by the           
community consultants of mines are cunning. Meetings are held with some           
landholders, not others. Landholders who oppose to the mine sell out because            
they see no other option and have the responsibility of looking after their             
children and family. They are made to sign a confidentiality agreement. They            
cannot tell their neighbour about it, their former friends. Rumours start. Trust            
amongst community breaks down. Hatred starts. Loud arguments start - as           
witnessed at the protest outside the Mudgee location where PAC held the            
public hearing.  
 
Upstanding citizens who have never broken the law in their whole life got             
arrested for protesting peacefully at the Wilpinjong mine entrance recently. The           
‘Wollar Three’ who now face seven years in jail under the new draconian laws              
NSW introduced recently, had felt completely disempowered, let down by the           
Government. Two of them are residents of Wollar. They had been impacted by             
breaches of Mining Approval Conditions by the Wilpinjong mine for decades.           
There is no sufficient redress for breach of conditions. 
 
Little villages like Bylong are connected to the neighbouring villages of the            
region. Residents of other little villages have already been impacted by Bylong            
residents moving away. The mouse races which were known all over the region             
as a fun, charitable event no longer take place.  
 
In the Preliminary Assessment Report, little, if no, emphasis was put on the             
Aboriginal current and heritage value. I understand that Bylong Valley is a Holy             
Land for the Aboriginal people. It is no surprise that two churches were built in               4

the valley. It is a very special place. I agree with G Gabitja that the destruction                
of Bylong Valley for 665 jobs (peak construction phase) plus 1 constitutes            
desecration. 
 

4 See the submission to PAC (objection) by G Gabitja of the Coombadri Ecclesia Socierty, Sandy Hollow 
NSW. 
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Jobs can easily be created locally (without the need for construction phase            
Fly-In, Fly-Outs) if our Governments finally finds the courage to embrace the            
future, rather than cling to the past - to allow renewable energy projects and              
small farming projects without unnecessary legislative hurdles. As part of          
Cementa 2016, the innovative art festival in Kandos, a beautiful vision was            
created - Kandos being the hub of renewable energy and sustainable           
agricultural practices and a world class university. Why not? 
 
There is no Government Policy that provides that mines need to be approved at              
all cost. The NSW Government is committed to creating jobs and keeping our             
environment clean.  5

 
1.5. Heritage Value associated with the Tarwyn Park Property including         

Natural Sequence Farming 
 
To give you an idea of how serious Kepco are about keeping any heritage value               
associated with the Tarwyn Park property: They have already removed the           
beautiful big sign at the entrance to the property that said: “Tarwyn Park -              
Home of Natural Sequence Farming” (as at 11 May 2017 when I visited             
Bylong and the entrance to the property). Instead, two signs have been            
attached to the gate: “Secured by [some security company]” and “Private           
Property” (or something along those lines). 
 

1.6. Pending litigation surrounding Eddie Obeid and Ian MacDonald 
 

Apart from all the points I have made as to why no mine approval should be                
granted at all, I submit that no approval should be granted pending litigation             
surrounding Eddie Obeid and Ian MacDonald. Nobody knows what may come           
to light that may affect the validity of the extensions of the exploration licences              
AUTH 287 and AUTH 342 that are subject to the Bylong Valley Project. 
 
On 20 June 2001, Eddie Obeid, in his capacity as former Minister for Mineral              
Resources, extended these two exploration licences, at the time owned by           
Anglo Coal (Bylong) Pty Ltd ACN 075 361 769, until 27 July 2003.  
 
On 31 March 2009, Ian MacDonald, in his capacity as former Minister for             
Mineral Resources, extended the two exploration licences until 27 July 2011.           
During that time, on approximately 6 July 2010, Kepco reached agreement to            
buy the Bylong Coal exploration licences from Anglo American for AUD$403           
million. 

 

5 See https://www.nsw.gov.au/improving-nsw/premiers-priorities/ 
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2. PROCESS 
 

2.1. Boycott of PAC Hearing due to Loss of Trust in the Process 
 
The most affected people, former and, one current, Bylong residents, some           
residents from Wollar and their supporters, boycotted the PAC public hearing           
that took place in Mudgee on 11 May 2017. Instead, they staged a protest              
outside the venue. This meant that the majority of the people who got up at the                
public hearing were individuals who were supporting the mine, in the hope that             
it would create jobs for Mudgee and Kandos residents. Some of these            
supporters were spotted in the evening - dining with Korean Kepco           
representatives at a long table at a local restaurant, The Brewery. 
 

2.2. Section 23F EPA: No Merits Review when PAC Public Hearing 
 
The reason for the protest outside the PAC public hearing was that the Bylong              
supporters have lost trust in the process. When The Hon Rob Stokes            
requested a PAC review of the Department’s Preliminary Assessment Report          
and a public hearing, it meant, the third party right of appeal to the Land and                
Environment Court was extinguished (section 23F of the Environmental         
Planning and Assessment Act 1979 (NSW) (“EPA”)). 
 
The reason why there is a loss of trust is that since the commencement of               
operation of the Panel and Assessment Commission on 3 November 2008 ,           
most projects that the Department referred to PAC and requiring a public            
hearing have been approved . This is in contrast to the past where a third party               6

merits review was open to the NSW Land and Environment Court. I understand             
that if the NSW Land and Environment Court appeal had remained open to be              
brought, many approvals by the Department would have been rejected by the            
court. This leaves the bitter taste in the mouth of those affected and those with               
a strong sense of justice and fairness. For an objective observer of the             
legislative history and outcomes over the last 9 years, it seems evident, that             
that the reason the Department was given the power to request the PAC to              
review a project and hold a public hearing was solely to make it impossible to               
have a third party merits review to an independent court, the NSW Land and              
Environment Court.  
 
 
 
 

6  Admittedly with some conditions - conditions that mines often simply ignore, leaving neighbouring 
community members feeling completely disempowered and abandoned. 
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2.3. ICAC Reports Recommend Merits Review 
 
In 2007 (before the legislative amendment that abolished third party merits           
review by the Land and Environment Court), the Independent Commission          
against Corruption (“ICAC”) wrote: “Merits-based reviews can provide a         
safeguard against corrupt decision making by consent authorities as well as           
enhancing their accountability. Consequently, the extension of third-party        
merit-based appeal rights may act as a disincentive for corrupt decision-making           
by consent authorities.”  7

 
In a December 2010 ICAC Report , ICAC wrote under the heading “Chapter 5 -              8

The Planning and Assessment Commission”: “In response to the ICAC’s          
publication, Corruption Risks in NSW Development Approval Processes, the         
NSW Government described the PAC as ‘a new decision-making body which           
will provide an independent, alternative determination authority for applications         
of state significance’ “. [emphasis added]... Furthermore, should the PAC          
assume the additional responsibilities recommended in this report, then a more           
fundamental review of its governance arrangements would be warranted. For          
example, some work needs to be done to ensure that the appointment and             
removal of PAC members is open to proper scrutiny, in order to reduce their              
actual or perceived vulnerability to undue influence. Parliamentary scrutiny is          
one possibility, but there may be others. The independence of the PAC will also              
be strengthened if it has quasi judicial status and its own administration. 
 

2.4. Is PAC Independent? Perception? 
 
With all due respect to the NSW Government, I disagree that the PAC is an               
independent authority from the Department (as suggested by the NSW          
Government, see previous paragraph). [emphasis added]  
 
The PAC Commissioners cannot be perceived to be independent from the           
Department. There is clearly a close connection between the Department and           
PAC. 
 
The Minister appoints PAC members for three years, with the possibility of            
reappointment for another three years. PAC members can also be removed by            9

the Minister. PAC appears to be part of the Department of Planning (the             
Departments whose decision they are requested to review), not a different           
Department of the Government.  

7 ICAC: Corruption Risks in Development Approval Processes, Position Paper, September 2007, page 46. 
8 ICAC: The Exercise of Discretion under Part 3A of the Environmental Planning and Assessment Act 1979 
and the State State Environmental Planning Policy (Major Development) 2005, December 2010, page 19. 
9 Schedule 3, Clause 5(1) and (3) of the EPA. 
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While s 23B(3) of the EPA (theory) provides that PAC members are not subject              
to the direction or control of the Minister, except in relation to the PAC’s              
administrative procedures, it looks very different in practice.  
 
I respectfully submit, that there is “lack of independence” of the PAC            
Commissioners from the Department of Planning, as defined in Fingleton v           
Christian Ivanoff Pty Ltd (1976) 14 SASR 530. “The South Australian Supreme            
Court had to decide if a judgment was valid because it was made by a               
magistrate who was a member of the same department as the solicitor who             
was prosecuting for the complainant. Bray CJ held that the magistrate was            
disqualified from hearing the complaint because an ordinary fair-minded person          
would consider that there was ‘a reasonable suspicion of bias’ (at 536). Wells             
and Sangster JJ held that a fair-minded observer might reasonably suspect that            
the magistrate ‘might, without being aware of it, be disposed to conduct the             
proceedings not in strict obedience to the law’, but in a ‘manner calculated to              
obtain or retain the approval of his fellow officer and thus, indirectly, to please              
the Permanent Head or, at all events, to avoid his displeasure’ (at 548)”.  10

 
2.5. With Great Power Comes Great Responsibility 

 
As attributed to many great statesmen: “With great power comes great           
responsibility.” 
 
“The subject of administrative law is about power.” Chief Justice Allsop  11

 
Peter Hall QC writes: “To a very large extent, the public must rely upon the               
good faith and integrity of those entrusted with public office.” At page 11 of his               12

book, he refers to the “public trust concept” and refers to the following extract of               
the Working Paper II, Abuse of Official Trust: 
 

"Officials entrusted with public power received that power not for their           
own benefit, but for the benefit of (in the interests of) the public. Given              
that purpose, the resultant relationship between the official and the          
public (whose interests the official thus had power to affect) was itself            
conceived of as one of trust…”  13

 

10 John Tarrant: Disqualification for Bias, The Federation Press, 2012, page 71. 
11  in ‘Key Issues in Judicial Review’, edited by Neil Williams, The Federation Press, Sydney, 2014, page v 
12 Investigating Corruption and Misconduct in Public Office, Commission of Inquiry - Powers and 
Procedures, Peter M Hall QC, Lawbook Co, 2004, at page 1. 
13 PD Finn "Abuse of Official Trust, Conflict of Interest and Related Matters", Integrity in Government Project, 
Second Report, The ANU, 1993, Working Paper II, Abuse of Official Trust, at page 5, 23) 
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Senior bureaucrats have great power by being involved in drafting legislation           
that will be put before Parliament. Their position is a position of trust. It is               
absolutely essential that they are not beholden by an interest other than the             
public interest.  
 
Basic rights, such as third party merits review rights by an independent body,             
should not be removed. If they are, unfortunately, public mistrust arises and            
suspicions arise as to misconduct in public office. 

 
 
I urge you to reject the Bylong Coal Project in its totality. 
 
Yours faithfully 
  
  
Beatrice Ludwig 
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