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Hello again Alana,
 
In respect of the ecological mine rehabilitation issue raised by the IPC, I provide the following
 advice.
 
My team consulted with the Resources Regulator prior to preparing the correspondence which
 addressed this matter and was signed out by Mike Young on 15 May 2019 (copy attached). The
 Resources Regulator indicated that it was happy that the following text was accurate:
 

The Resources Regulator regulates mine rehabilitation under the Mining Act 1992.
Under its mining lease, the applicant would be required to provide the Resources Regulator
 with a rehabilitation security deposit (bond) prior to commencing development. The value of
 the security should cover the full costs of rehabilitation to ensure that the people of NSW do
 not incur financial liability in the event that the applicant goes into liquidation and cannot
 fulfil its rehabilitation obligations.
It is important to note that this deposit serves as a last resort as there are other compliance
 functions under the Mining Act 1992 and Mining Regulation 2016 that can be used to enforce
 rehabilitation requirements.
The Resources Regulator has developed a calculation tool to assist with estimating how much
 security should be held. This rehabilitation cost estimate (RCE) tool was most recently
 updated in July 2017 to address the findings of the NSW Auditor-General’s 2017 audit on
 Mining Rehabilitation Security Deposits.
All RCE’s are carefully reviewed by the Resources Regulator and the security deposits are
 regularly updated to ensure the value remains up-to-date to ensure they reflect the progress
 of mining operations and rehabilitation.
The RCE tool and associated guidelines state that value must cover the full costs of
 undertaking all outstanding rehabilitation works (ie all works required to meet the
 rehabilitation objectives in the consent and the rehabilitation completion criteria set out in
 the Rehabilitation Management Plan).
The recommended rehabilitation objectives for United Wambo require ‘ecological mine
 rehabilitation’ to be restored to self-sustaining native woodland ecosystems that align with
 reference sites in the local area and use State-recognised plant communities to meet the
 applicable EPBC Act or BC Act listing criteria for the CEEC or EEC.
This means that the RCE/security deposit would include the applicant’s potential liability for
 ecological mine rehabilitation and the deposit would be available for completing any
 unsuccessful ecological mine rehabilitation.
Upon successful completion of ecological mine rehabilitation by the applicant, the security
 deposit (or part thereof) can be released.
Successful completion of ecological mine rehabilitation would be when the applicant can
 demonstrate that it has met the necessary rehabilitation objectives and completion criteria,
 to the satisfaction of the Resources Regulator. With the added requirement of complying
 with specific plant community types and listing criteria, the Resources Regulator would also
 consult with OEH prior to signing off on the rehabilitation.



 
The Resources Regulator also indicated at that time that:
 

… our usual procedure will be followed whereby we do not sign off on rehabilitation until we
 have received input from relevant Agencies (e.g. the EPA when an EPL applies to the site, the
 OEH with regard to offsets, the consent authority with regard to complying with the
 development consent, etc).

 
The Resources Regulator further indicated that this advice could be made publicly available. It
 was on this basis that the advice to the IPC was prepared and finalised.
 
I would further add that the Mining Act 1992 contains no specific mechanism whereby
 rehabilitation requirements under a development consent must be subject to a security deposit
 under that Act. Instead, that Act only requires that a security deposit must be provided in
 respect of obligations under that Act, most particularly in respect of conditions of mining lease.
 It would appear that no avenue is open to either the IPC or DPIE to achieve the outcome of
 every element of a development consent being specifically subject to a security deposit under
 the Mining Act 1992. However, s. 4.42(1)(c) of the EP&A Act requires that a mining lease (but
 only a lease granted following the grant of consent) must be “substantially consistent with” the
 terms of the consent.
 
The only mechanisms available to provide such a stronger nexus is the instrument of consent
 itself and within the documents that it establishes. On this basis, the draft conditions of consent
 require the following:
 

Cdn B85 (Table 6) sets clear rehabilitation objectives for the areas proposed for Ecological
 Mine Rehabilitation under cdn B55;
Cdn B87 requires the site’s Rehabilitation Strategy (which requires the rehabilitation
 objectives to be “built upon”) to be prepared in consultation with the Resources Regulator;
Cdn B90 requires the site’s Rehabilitation Management Plan (RMP, which addresses how the
 rehabilitation objectives are be “achieved” by the Applicant and cross-references cdns B87
 and B59) to be prepared to the satisfaction of the Resources Regulator; and
A Note to cdn B92 provides that the RMP can be combined with another regulatory plan
 required by the Resources Regulator, which is currently termed the Mining Operations Plan
 but which in due course is likely to be known as a Rehabilitation Plan.

 
I trust that the content of the conditions, coupled with the clear assurances provided by the
 Resources Regulator, satisfactorily address the IPC’s request.
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